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Welcome to the Northern Ireland Assembly

For more information please contact the
Northern Ireland Assembly, Printed Paper Office,
Parliament Buildings, Stormont, Belfast, BT4 3XX
Tel: 028 9052 1078

Powers and Membership
Powers

The Assembly and Executive Review Committee is a Standing Committee established in accordance with Section 29A and 29B of
the Northern Ireland Act 1998 and Standing Order 54 which provide for the Committee to:

. consider the operation of Sections 16A to 16C of the Northern Ireland Act 1998 and, in particular, whether to recommend
that the Secretary of State should make an order amending that Act and any other enactment so far as may be necessary
to secure that they have effect, as from the date of the election of the 2011 Assembly, as if the executive selection
amendments had not been made;

. make a report to the Secretary of State, the Assembly and the Executive Committee, by no later than 1 May 2015, on the
operation of Parts 11l and 1V of the Northern Ireland Act 1998; and

. consider such other matters relating to the functioning of the Assembly or the Executive as may be referred to it by the
Assembly.
Membership

The Committee has eleven members including a Chairperson and Deputy Chairperson with a quorum of five. The membership of
the Committee since its establishment in May 2007 has been as follows:

Rt Hon Jeffrey Donaldson (Chairperson) Mr Danny Kennedy

Mr Raymond McCartney (Deputy Chairperson)  Mr Nelson McCausland
Mr Alex Attwood Mr lan McCrea

Ms Carmel Hanna Mr Alan McFarland

Ms Caral Ni Chuilin Mr John O’'Dowd

Mr George Robinson
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Executive Review Committee
Room 428

Parliament Buildings
Stormont Estate

Belfast

BT4 3XX

Tel: (0)28 9052 1784
Fax: (0)28 9052 5917
Email: stephen.graham@niassembly.gov.uk

9 July 2007
Dear Sir/Madam
Inquiry into the devolution of policing and justice matters

The Northern Ireland Assembly has requested that the Assembly and Executive Review Committee should report on the work
which needs to be undertaken in accordance with Section 18 of the Northern Ireland (St Andrews Agreement) Act 2006 in relation
to the transfer of policing and justice matters. The Committee determined that it would proceed with this work by conducting a
formal inquiry. The terms of reference for the inquiry are:

Terms of Reference

1. To identify those policing and justice matters which are currently reserved matters under Schedule 3 of the Northern Ireland Act
1998 (the 1998 Act);

2. To consider which of these matters should be devolved and the extent to which they should be devolved;

3. To identify the preferred ministerial model and procedures for filling the ministerial post/posts for the new policing and justice
department;

4. To identify what preparations need to be made by the Northern Ireland Assembly to facilitate the devolution of policing and
justice matters and what preparations have been made;

5. To assess whether the Assembly is likely to make a request under section 4 (2A) of the 1998 Act before 1 May 2008, as to
which policing and justice matters should cease to be reserved matters; and

6. To report to the Assembly by 29 February 2008.
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The Committee agreed as well as inviting submissions from organisations with a specific interest in policing and justice matters,
your organisation might be interested in making a written submission which addresses the terms of reference outlined above.
Should you wish to do so, please submit your response by e-mail to: committee.assembly&executivereview@niassembly.gov.uk.

Alternatively, as specified in the guidance enclosed 15 hard copies of your submission should be sent to The Committee Clerk, Mr
Stephen Graham, Room 428, Parliament Buildings, Stormont, BT4 3XX.

The deadline for receipt of written submissions has been extended to 26 September 2007. Please note that any submissions
received may be included in the Committee’s final report.

Please note that following receipt of any written submission you might make, you may be invited to present your submission at an
oral evidence session with the Committee sometime during September/October/November 2007. Further information on the work
of the Committee can be accessed on the following webpage:

http://www.niassembly.gov.uk/assem_exec/2007mandate/assem_exec.htm
If you have any queries, please get in touch with me on 028 9052 1784 or Roisin Donnelly on 028 9052 1845.

Yours faithfully

()
Ve

Stephen J Graham

Committee Clerk

List of Written Submissions

Committee on the Administration of Justice
Compensation Agency

Criminal Justice Inspection Northern Ireland
Disability Action

Down District Policing Partnership
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Garda Siochana

HM Revenue and Customs

Include Youth

Legal Service Commission

Lord Chief Justice, Northern Ireland
Methodist Church in Ireland

Northern Ireland Affairs Committee

Northern Ireland Court Service

Northern Ireland Human Rights Commission
Northern Ireland Law Commission

Northern Ireland Office (Mr Paul Goggins MP)
Northern Ireland Policing Board

Northern Ireland Women'’s European Platform
Presbyterian Church in Ireland

Probation Board for Northern Ireland

Police Service of Northern Ireland

Public Prosecution Service, Northern Ireland
Robert McCartney Justice Campaign

Serious Organised Crime Agency

The Equality Commission for Northern Ireland
The Irish Congress of Trade Unions

The Law Society of Northern Ireland

The Minister for Justice, Equality and Law Reform
The Scottish Government

Committee on the
Administration of Justice

Stephen J Graham

Clerk to the Assembly and Executive Review Committee
Room 428 Parliament Buildings

Stormont Estate

Belfast

BT4 3XX

3rd August 2007
Dear Mr Graham

Thank you for inviting the Committee on the Administration of Justice (CAJ) to make a written submission to the inquiry into the
devolution of policing and justice matters. The Committee on the Administration of Justice (CAJ) was established in 1981 and is an
independent non-governmental organisation affiliated to the International Federation of Human Rights. CAJ works on a broad
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range of human rights issues and its membership is drawn from across the community. CAJ’s activities include publishing reports,
conducting research, holding conferences, monitoring, campaigning locally and internationally, individual casework and providing
legal advice. Its areas of work are extensive and include policing, emergency laws, criminal justice, equality and the protection of
rights. The organisation has been awarded several international human rights prizes, including the Reebok Human Rights Award

and the Council of Europe Human Rights Prize.

As part of its work around policing and criminal justice, CAJ produced last year a major report on the devolution of criminal justice
and policing powers to Northern Ireland. The report looks at models on offer from other jurisdictions and evaluates the advantages
and disadvantages associated with each. Moreover, the report looks at other accountability mechanisms that need to be built into
any system to ensure that power is administered fairly, effectively and in a human rights compliant manner. In addition, the report
looks at the recent changes that have been taking place in criminal justice system in Northern Ireland as regards the impact they
could have on devolution of power to the local level. Finally, it examines the issue of the delineation of powers to be devolved or
retained at Westminster and the consequences this may have.

As such, we are very well placed to engage in this debate and we believe the content of our report will be extremely pertinent. In
particular, chapter 2 on “governmental models for administering justice and policing functions” will be relevant for the discussions
under point 3 of the inquiry’s terms of reference.

In relation to points 1 and 2 of the terms of reference concerning identification of matters which are currently reserved under
Schedule 3 of the Northern Ireland Act and which of these should be devolved, this is a matter which CAJ believes is of crucial
importance. We understand that some work was undertaken in relation to this by the sub-group on policing and justice matters of
the Preparation for Government Committee last year. However, we believe that what is needed is a detailed examination of all the
legislation that relates to criminal justice and policing matters in Northern Ireland in order to ascertain what power lies where and
what exactly would be devolved. The Criminal Justice Review and Patten reports, and the various pieces of enacting legislation
arising there from, contain various recommendations and sections imposing obligations and bestowing powers on the local
administration, on Westminster and on the local administration post-devolution. The result is a distinct lack of clarity on who does
what and when.

To take a concrete example, at the time of the passage of the legislation arising from the Patten report, much parliamentary
concern was expressed about the appropriate relationship between the Secretary of State and the Policing Board. The conclusion
at that time was that the Secretary of State should be given clear authority to override the decision of the Board in a number of
respects.[1] Such primacy for the executive minister in Westminster was seen by many as problematic, but it might appear just as

problematic, or even more so, if the “trump card” is in future held in the hands of a single locally elected minister. It is therefore
essential that these powers should be re-examined in the context of future legislation to provide for the transfer of justice and
policing powers to Northern Ireland.

The need for clarity is an issue that was also raised by the then Justice Oversight Commissioner who commented in his second
report that:

“It would be useful for a study to be undertaken in advance of any devolution to identify the precise powers which would be
transferred to the Northern Ireland Executive and what arrangements would be needed for their transfer.”
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We therefore feel that a useful starting point for the Committee as it embarks on this inquiry would be to request such a detailed
breakdown of powers from the Northern Ireland Office.

We enclose for circulation to the Committee copies of this covering letter and of the Executive Summary of this report, as well as a
copy of the full report for you. Copies of the full report can be made available to all members of the Committee should you find
this helpful. We would also be very keen to testify to the Committee should it decide to receive oral evidence, and we look forward
to hearing from you in this regard.

Yours sincerely
Aideen Gilmore
Research & Policy Officer

[1] The Secretary of State can, for example, override a decision by the Board to hold an inquiry if s/he agrees with the Chief
Constable that the Board’s request would: (a) interfere with national security interests; (b) relate to an individual and be of a
sensitive personal nature; (c) likely to prejudice ongoing judicial proceedings; or (d) prejudice the detection of crime or
apprehension/prosecution of offenders. See s. 59(3) and s.60(5) of Police (NI) Act 2000. Elsewhere, in s. 25(1)(a), the Secretary
of State has a wide-ranging but relatively undefined power to issue “codes of practice relating to the discharge by the Board of any
of its functions.”

Change and Devolution of Criminal Justice and Policing in Northern Ireland:
International Lessons

Committee on the Administration of Justice (CAJ)
January 2006
Summary of Recommendations

1. CAJ takes no position on the constitutional status of Northern Ireland and this report therefore takes no formal position on
devolution within the UK context, nor does it address a series of issues around an all-Ireland relationship. These questions can and
presumably will be addressed in the course of detailed negotiations between the various political parties and the British and Irish
governments, in the context of discussions to date in the 1998 Agreement and the subsequent Joint Declaration (2003). At the
same time, it is fair to say that the starting premise of this work was that in principle devolution of criminal justice and policing to
more localised democratic control was to be welcomed, because it brings crucial decision making closer to those directly affected
by those decisions. That said, our primary concern is that any eventual models of devolution be measured against clear human
rights criteria, and that assessments of their relative merits and demerits be made on the basis of such criteria.
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Any proposed devolution model needs to be assessed for its ability to:

be open and transparent, so as to secure widespread public confidence;
ensure an efficient and effective justice system;
provide legal, democratic and financial accountability;

represent the diversity that is Northern Ireland, and thereby ensure trust in its ability to work impartially and fairly for all;
and

deliver the administration of justice to the highest standards, as laid down in international and national human rights law.

2. CAJ recommends that the discussion about the appropriate devolution model to adopt should itself be an open and transparent
debate, and should not be, or be seen to be, held behind closed doors and the subject to horse trading between different political
parties. CAJ believes that the timetable for debate and for decision making is also a matter of public interest, rather than merely
party political interest. It is particularly problematic that many changes recommended in the Criminal Justice Review are being
treated (unjustifiably in our view) as contingent on devolution. Further foot-dragging of this kind can only fuel speculation that
some of the Review recommendations are being held back so as to be treated as “bargaining chips” in the eventual political
negotiations around devolution.

3. Regarding the appropriate governmental structures in any devolved criminal justice arrangements, CAJ concludes on the basis
of its research that:

a single department/minister may meet concerns about efficiency and effectiveness but may pose concerns around
credibility and legitimacy in a politically polarised society like Northern Ireland. If it is determined to pursue a single
ministry model, the emphasis will need to be on safeguards (such as those outlined in recommendation 4) that will ensure
that the party ‘holding’ the single ministry is behaving in an impartial and non partisan way.

a two or more departmental model would potentially offer Northern Ireland greater security against charges of ministerial
partisanship since the departments can be headed up by members of different political traditions, who could be expected
to act as a safeguard upon each other. This model risks being or appearing less efficient, and if pursued, the emphasis
would need to be on mechanisms aimed at ensuring coordination, and collaboration across the criminal justice agencies will
need to be the primary consideration.

Northern Ireland already has the experience of the Office of the First and Deputy First Minister, which seeks to bring
together cross-community ministerial responsibility within the operation of a single department, and some consideration
was given to whether a similar model could be applied to a future Ministry of Justice. In reality, no other country studied
had a model of this kind, so comparisons with elsewhere cannot be easily drawn upon. When learning from experience to
date in Northern Ireland, it would appear that if this joint-leadership cross-community model were to be applied to criminal
justice, it would be important to (i) have a clear delineation of responsibilities between the Minister and Deputy Minister (ii)
establish clear protocols governing when joint agreement is needed and/or when a veto arrangement might operate and
(i) introduce a fall back mechanism to resolve any stalemates.
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4. No executive governmental model (one, multiple, shared) is going to be self-sufficient in providing safeguards in such a highly
contentious and politically problematic area. Northern Ireland should give active consideration to all of the following additional
safeguards:

. Constitutional safeguards and Bills of Rights: a strong Bill of Rights for Northern Ireland will be an extremely important
element of developing a criminal justice system that is both human rights compliant and sympathetic, and as such has a
central role to play as an engine for transformation and change within criminal justice institutions.

. Parliamentary safeguards: tried and tested traditional methods of parliamentary scrutiny such as committees, questions
and reporting obligations are extremely effective methods of holding minister(s) to account.

. Inspectorates/oversight mechanisms: such mechanism have already proved essential in monitoring the implementation of
change in policing and criminal justice, and more permanent mechanisms should be considered.

. Complaints systems: while these are traditionally more common in relation to policing, the Criminal Justice Review
recognised the importance of criminal justice institutions adopting procedures for complaints. Clearly the more independent
these mechanisms are the better.

. Effective and independent judiciary: the judiciary must be in a position to rule objectively on the standards and human
rights to which a member of the executive must adhere in the exercise of his or her ministerial responsibilities. Its
established presence as an impartial and distinct organ of government should be a powerful deterrent to any justice
minister who is tempted to act in a way which would be inconsistent with his or her office.

. Scrutiny at the local administrative level: the Criminal Justice Review envisaged a single local entity — building upon the
Patten idea of District Policing Partnerships (DPPs) — which would deliver a holistic participatory approach to local policing
and community safety. Government’s decision to run two local entities in tandem (DPPs and Community Safety
Partnerships (CSPs)), with little coordination, seriously risks undermining the impact either body can hope to have.

. International scrutiny mechanisms: Government policy, the judiciary, the police, and all the criminal justice agencies, are
obliged to comply with the international human rights standards that the authorities have freely signed up to.

. Civilian oversight and statutory commissions: bodies such as the NI Policing Board, Judicial Appointments Commission,
Police Ombudsman and Criminal Justice Inspectorate will all be extremely important in monitoring the police and criminal
justice institutions.

5. CAJ recommends that any major institutional change in criminal justice and policing be built upon a detailed programme of work
which ensures that the new arrangements embrace change and commit to the principles such as openness, transparency,
accountability and human rights as set out in recommendation 1 of the Criminal Justice Review.

In particular, CAJ notes that a number of the key recommendations from the Criminal Justice Review that are instrumental in
bringing about such change have made the least progress in implementation. Institutional resistance to change, and the failure to
fully embrace cultural transformation leads to serious questions about the ability of the criminal justice system to transform itself
into one which commands the confidence of the community it serves. In particular, this report highlights how recommendations
relating to securing a representative workforce, a more reflective judiciary, equity monitoring of those who pass through the
criminal justice system, the policy around the giving of reasons for no prosecution, the implementation of complaints mechanisms,
codes of ethics and discipline, and the provision of adequate and relevant human rights training have been most protracted in their
implementation. CAJ notes that institutional and political resistance to deeper cultural change is evident in relation to these
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recommendations.

Without pressure for deeper institutional change, rebuilding confidence in the criminal justice system faces a tough challenge. At
present it is difficult to see where such pressure exists. Arguably, the devolution of criminal justice and policing powers, and the
local scrutiny and accountability that this will entail, could increase such pressure. Equally, however, failure to embrace the real
and meaningful cultural change envisaged by the Criminal Justice Review could mean that other recommendations and reforms
run the risk of becoming redundant, and indeed the devolution of criminal justice and policing powers would be of limited affect.

6. CAJ recommends that criminal justice only be devolved once there is a clear delineation of the exact powers that are to be
‘devolved’ and those that are to remain ‘excepted’. It is particularly important that there is clarity in the area of emergency powers
and national security. There will be arguments as to whether to devolve more or less authority to locally elected bodies in these
particularly contentious areas, but this must be determined in advance of the transfer of powers. It is extremely worrying that,
despite several requests, the Northern Ireland Office has not complied with requests from CAJ and others to provide a factual list
of the various powers, who holds them currently, and which of these powers might or might not be devolved in future. It is CAJ's
view that if there is ambiguity surrounding the nature and extent of authority and powers being transferred from Westminster to
Northern Ireland, this would be very destabilising for the peace process, and could seriously undermine the efficiency and
legitimacy of the eventual arrangements. Decisions underway currently, for example, regarding the transfer of key intelligence
functions from the Police Service for Northern Ireland to MI5 will determine to a great extent the nature of criminal justice and
policing powers to be devolved. In the past, problems of communication between internal branches of the police service — Special
Branch and the regular units of either the RUC or PSNI — has led to grave errors (see, for example, the Ombudsman’s inquiry into
the Omagh bombing). The transfer of some of these functions to an agency outside of the Police Service of Northern Ireland
makes the likelihood of such errors more not less likely in future. Very importantly, it removes some key functions — ones which
traditionally lend themselves most easily to abuses of human rights — from effective local oversight. A devolution of powers that is
seen by people in Northern Ireland to be devolution in name only will only be counter-productive.

For further details or a copy of the report contact: CAJ, 45-47 Donegall St, Belfast, BT1 2BR; tel: 02890 961122; e-mail: info@caj.
org.uk

Compensation Agency
17 July 2007
Inquiry into the devolution of policing and justice matters

Thank you for your letter of 9 July asking the Agency to give evidence to the Assembly and Executive Review Committee about the
devolution of justice and policing functions. As an Executive Agency, we are part of the Northern Ireland Office and are
accountable to Ministers there. As such, any response to your request would issue from NIO Ministers covering all of the
Department.

I can, however, confirm that the discussion paper issued by the Government in February 2006 envisaged the transfer to the
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Northern Ireland Executive of all the functions falling in the reserve field currently undertaken by the Compensation Agency, and
that remains our working assumption pending the outcome of the Assembly’s consideration.

I should mention that the Agency currently ministers, amongst its compensation schemes, one covering actions taken under the
Terrorism Act. While the Act itself is not to be a devolved matter, | should envisage that the Agency will be asked to continue to
administer the applications — which are now at a fairly low level — on the basis of a service level agreement.

Gareth Johnston

Chief Executive

Criminal Justice Inspection
Northern Ireland

Criminal Justice Inspection
Merthern lreland

. P S i
Bglier juslice gysiem [or ol

10 Awgust 2007
Stephen | Graham
Clerk to the Assembly
Foom 428 Parliament Buildings
Starmont

Beltzst

Siger Shepion,

Inquiry into the devolution of policing and justice matters

Thark you for your letter of 9 July inviting O]l to submit a note in relation w
the above inguiry.

Criminal Justice Inspection [} s an executive MDPE reporting 1o the
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Secretary of Smte for Marthern Irelznd.  When policing and justice are
devolved sporsarship of C)l will transfer to the Justice Deparoment and the

Minister of Justice will take cver all che re'evant functions which are currently
ewercised by the Secretary of Sute

L)l was established a5 an independent Inspectorace under the |ustice
{(Morthern Ireland) Act 2002 It has a remit to inspect most parts of the

arganisations, such as the Benefit Frawd investigations of the Socdal Securicy
Apency. mxchuded from it remit are functioms which are held by
Westminster Departments and which will net be devolved (‘excepted
functions’), such az the Sscuricy Service (MG, HM Bevense and Customs,
the Assets Recovery Agency and immigration and nationality enforcement,
Howewer, ]l is ready to work with such agencies when necessary on &
voluntary basis insofar as their work contributes to the criminal justice
system. Most of Cll's work is criminag! justice relatec, bur there are

exceptions: Ll inspects non crime-related police work, such as pubiic order
and roads policing, and when inspecting the Court Service it may review the
administrzuon of the civil as well as the criminal courts.

| thirk that = all the Committee needs to know lor the purposes of s
present inguiry, but | would be very glad to expand an any point of interest
ro the Committes,

There are a rumber of lssues which Cll will want o raise wth the Executive
and with the Assembly in due course, which | have set out in a note attached,
but these are, | would suggesy, just lor your own information at this stage. If
you would ke 1o have a word about any of them | would be glad to call on

ol

Tours sincerey
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Kit Chivers
Chief Inspector of Criminal Justice in Northern Ireland

Enc

CRIMINAL JUSTICE INSPECFION

Annex: Poinis to be raised with the Executive and the Assembly in due cowrse

Adthough the remic of Ol is broadly satisfactory we propose that the Erecinve shauld call
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for an independent guinguennial revies of CJFs functicns and perfermance o be
coenducted. This wauld enabsle the Assembly 1o take 2 fresh view of what it wanted frem
the Inspectarate in the new d 5.|'_|i:r_5.a:i|.;|r| annd bow the ||1::|'.-r.'.1|::-rut1: tayld be resourced
o moet trose requirements, Two slight medifications of the remit mignt be considerad
ar Chat sthEE:

) Inspection of the PEN]

Under the Act, C)) Fas o remit 1o inspect the PERIL But ic & constrained by the following
provision {Schedule 5.5);

{, Before o imabection of the Police Zervge of Morthern Ireland ... 5 corned out undler 546,
the Chief inspector muet inform . Mer Mojeey'’s nsoeciors of Cons obwlory

2. I;'-‘.r'p:: .|:'|':|'.'¢'.r.'u.'.': n.:::l:":.-' The lf'-.r'.r-rlns[.li_-rl:cr Enat fhey with 1o carey cut the nepechion, the

Chigl {ngpedtor must dédegate B Sdrming out te therm

tad

o 0f thase Dnspeciers de oot r||.lr||'_'|-' the Chiel dnshecter that they wish to carry cul e
wpectien the Chiafl nspecrgs mast, Befare the mepection o redes & caried oul, conml
the Secreiary of Mol with o view 15 abroiniey i rlr:::rr\-urll' nl' the mspechon which & s

pemtaaed [0 Corny o

Dince responslicy Tor the PSR trassfers to the Assembly o waould seem rght that the
relatiorshis petwien Ul and WM Inspectorate of Constabulary should De che ame 28 that
berween CJl and octher Enpland and Wales Inspectorates, samaely caat they inspect in
Worthern Irefard as agents Tor O], which will be the Assembly's own desipnawed
nspectarats in the area of pelbcing and criminal justice, Tl has abways weorked clasely in
partnershin o with FMIC on policing isswes, and ©oweoald continus o depand on HMIC far
= expertse 2nd it ability to provide benchmarking with police foices in England and
Wiales, HMIC also conducts "Best Walue' reviews of Folicing Authorties in England and
Weales, and it would be uselul § C)l could be autherized to inspect the wark of tha
Folicing Board and Disorice Policing Parmerships similerly.

Finalivirdise

:'..-'I Reviges of indeviguel cases

Lnder the Act, O] s non allowed o review individuz! cases, and than o g sseful procection
fout '::]L B [ DrEvEnLs :It;:lL'..'.:'h TENE Crawn inla dea Mg with complints from members
of the public. However, in the nature of C1's work it has to review individual cases on file

when it is inepacring an agency. It is accepred that that does not infrinze the Act, and that
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the imperiant pont 15 LAt :}l sedllates and ARG the information and does not refer

ta imdividual cases in s repors.

Wery accasionally it weuld be wehll for Tl to oo akle to report on 2 speofc caze. HM
Corown Prosecution service spectorste bhas been asked by the Acorney General 1o
review the handing of certain cases which gave rse o grave public concern (og the
phorted |ubiles Line Extancon triall and WM nspectorate of Probazon in England and
Wales has several omes reported en che crowmstances of serieus furthor offences
COmPITIoN Dy oienders released under licence f|| recommeEnded in relabon o he casc
of Trevor Mamizon that in the most serious cases in Moerthesn lrelen 1 the Serous Case
feview should be conducted independenty by O]l rathver than by the azendies concermed
That would reguire a permissive power for O o conduct such reviews ab the reguest of
the Minkstar

The j‘_||_l-||-:.|: _J-'L'i.'l.' 0g

CI prepares a programme of work each year which it submits to the Seoretary of State in
the form of @ Business Plan for s formal approval. Every three years it alsc submics a
Corporate Flan looking three years shead on a mare provisional basle The Minister of
Justice will take over responsibility for approving those plans. he~e i3 exiensive
conscitation in the preparation of the programme, culminztoing n the ancual CJI
Makeholder Conference, which s amendsd by the agencies and voluntary organisations,
politicians, acadermcs and other interested parties. The Minister. thro sgh the agencias of
the criminal juatice system, will have several opportunities to make ar input 1o the plans
before they reach the Smaleholder Conference. The relevart Commitcze of the Ascembly
iy wish 1o consider o iDwould like to make aninput wo the proces . oo

Feseurcing af Cf

Lirder the Act, the Chiel Inspecior is appointed by the Secretury of beate, and O] recabves
an annea grant from the NG owe of which i salaries and expenses are paid, S1afl of CJI
are employees of the Chief Inspector and are not civil servants, though they are an
comparable terms and their pay is controlled by the MIQL CJl's budget in the currant year
iz LA millicn. In addition te the Thief Inspector and Deputy Chiel Inspector thare are
siwm fnspeziors and another seven supporung stafl, Part of the budset iz used 1o repay
other Inspectoraces, such as HM Inspectorate of Prisons, who come over to Morthern
reland to inspect as agents for CJl. howill fll wo the Minister, if be is 0 place by chen, to
appoint =@ naw Chlel Inspector when the present incombent's coniract expire:s on 3
Ausist FI0E
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Ol has recently beer invited 1o ke on new respontibilioes 55 part of the UE's Mational
Frevenove Mechanizm wnder the Optional Prorocol to the interrmidonal Sonventian
against Torture, This, "_1,5'-."'|-:“".-'-'|‘I'| thie new demands which wee expel will be ;_I-.,u-!.;.;.

e lnepectorate by the Azzembly, may have imelicatione far the future: Fessur: 0 ]l
FlraEvier :"!' % cormumitted o pEratiog in the medt eost-oloetive [rives Ble weaw, and imowall
do everything it can o absork costs ard mitigate the burden placed on the agencies by co

aperating with other inspection and audit bodies, such as the Homan Rights Commission,
the Commissioner for Children and Yourmg People, the Regulition and  Quality
miprovement Authority and the Marthers Ireland Audie Oifice,

Fubbcotion of reports

Cll s required oy chie Act to submit it repocs in dreft co the Secrewary of Smare, who
presents them to Parliamens before they are published.  Under devolution we would
suggest that reports shoulg In principie be presensed by the Chiel Insgector direct oo the
Assembly, though normal courtesy would require thar the Chief Inspector should gve the
Minlater advance sight of temomn conlidence belors presenting chem, The provisions of
thie Act were designed 1o ensure that the Secretary of State could contral publicadion anc
could withhold reports to protect the walety of individuals or in the public interese CJf
would submit that those safepuards are not longer necessary or appropriate. There i se
danger to individual safety arising from C1's repors, which never refer to mdividuals, and
there is no imaginable public interest in suppressing any of theme  This change wouls
strengthen the perceved independence of che Inspectorate

The reguirement for presentalsom 1o Parliament i Ior ta pus Elication his meant thar l:'_JI 5
vnable to puitish duning the long Parliamentary surmmer recoss, which can lead to reports
being unhelpfully delayed. Tl would propose thay, if the Assembly agrecs, it should be
Wlowed to submit reports and publish them at any time, whether or not the Assembly i
in 5233000,

Management of the criming! justice system

=l hallai e cscmnabs shas cnbcicn ced ool Y NN P [ S S T
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LJl Behedes sErongly that DOACmg and criminal jusoce should be brought topether inoa
tingla Minisory, with joint Ministers or junior and senior Ministers as necessary.  For
reasons which are set out in the inspecuen repert on the PPS whith C) issued on B
August 2007 the Fublic Prosecution Service shoutd be funded by and skould repost to that
e ST, and its F-rnfr!:ﬂin'.n| ndependance should be lliﬂﬂ.jilrtll‘:'.! |:|:|-' 1-:1-.|:|Ha:i5.ing the
satutory |'u:-5i1‘i-q:|1'. of the Dircctor of Public Prosecutions and ma|-:-ng thae PP% a sand-alone
ron-manisterizl  Government  Degactrment,  mod by any separation of fundir'.a aeel
arcaantabidicy,

& viruleadd Mimgtry would mzake for a SLrEng, un o Croimenal Justica Board, with
responsbiliny for the planning and management of the crminal justice system. At present
the Morthern reland Crimina! [ustice Board is comsultative, nat executive, and in the view
cf the Inspectorate the dectrine of the independence of the respeciive criminal justice
agencies is allowed 1o militate against effecove dlanning and management. At present Cff
Fas me acoess to the papers of the TR, nor doet it inspect the Morthern Irgland Off ce
sl though it inspects i Executive Apencies, Although it wouwld not be appropriate for
CJl 1o comment on or second-guess the policy advice which officials provide to the
Mirister, we would suggest that executve oparations of the Mimstry {such as s
management of Community Safery Parmerchips and it sponsorship of the valunzary
sector) shouls be open to scrutng,

Cther preanisoliond matiers

The Criminal Justice Review of 2000 envizaged that the Frobaton Bsard might become an
Executive Agency following devolution, We would support such a mave, but it weould be
mpartant that some of the expertize of the current Beard thould be retained in the form
of non-executive appointments to the Ageacy Management Board.

CJl has reported on the relzdonshiz Setween Community Safety Fartnerships and District
Falicing Partnerships.  ¥We believe that there will be scope for the Assembly to take a
fresh look at the appropriate strocture in the context of the Review of Fublic
Administration.

) reported recendy (uly 2007} on the management of complaing: in the criminal justice
svetom,  Wve propose that following devalution there should be a ratonalisation of the
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U O
arrangements (except, ot this stage, for complaiings againse the police) whereby the firs
level of complaint handling should be internal and the second level shauld be independent
irvestigation by the Assembly Cmbudsman.

riminal justice Inspecton Morthern ireland
£ Grear Yietoma Stree

tettan

BT2 VBA

D2E 025 BOOO

WA i O

:'-“-.ugl 158 SO0
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Disability Action
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Inquiry into the Devolution of Policing and Justice Matters
Disability Action’s Response

August 2007

Any enquiry concerning this document should be made to the

Office of the Chief Executive
Disability Action

189 Airport Road West
Belfast BT3 9ED

Tel: 028 90 297880
Fax: 028 90 297881
Textphone: 028 90 297882

Introduction

1 Disability Action is a pioneering Northern Ireland charity, working with and for people with disabilities. We work with our
members to provide information, training, transport, awareness programmes and representation for people regardless of their
disability; whether that is a physical, mental, sensory, hidden or learning disability.

2 More than one in five (300,000) people in Northern Ireland has a disability and the incidence is higher here than in the rest of
the United Kingdom. Over one quarter of all families here are affected.
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3 As a campaigning body, we work to bring about positive change to the social, economic and cultural life of people with
disabilities and consequently our entire community.

4 Our range of services is provided from a Head Office based in Belfast and three local offices, with 85 staff and 250 volunteers.

5 Disability Action welcomes the opportunity to respond to this draft and to aid our response has put the relevant page/paragraph
of the draft in brackets at the end of our comments.

General Commentary

2.1 Disability Action has recently established a Centre on Human Rights for Disabled People. The aim of the Centre is to secure the
human rights of people with disabilities in Northern Ireland. Details of the Centre are enclosed for your perusal.

2.2 Disability Action welcomes the opportunity to make a written submission to the Northern Ireland Assembly Inquiry into the
devolution of policing and justice matters. Disability Action is concerned with the interests of people with disabilities who whether
they are victims of crime or perpetrators of crime.

3.0 The Rights of People with Disabilities

3.1 Disability has, until fairly recently, been an overlooked or ‘forgotten’ dimension of human rights[1]. Despite the existence of
various human rights instruments at regional, European and international levels, people with disabilities continue to experience
marginalisation, exclusion, disadvantage, and discriminatory assumptions about their quality of life. That is, people with disabilities
are often subject to extensive human right violations.

3.2 The International Convention on the Rights of Persons with Disabilities (hereafter referred to as the Convention), and its
optional protocol, was adopted by the United Nations (UN) General Assembly in New York on 13 December 2006. This Convention
was signed by both the United Kingdom and Ireland at UN Headquarters on 30 March 2007, and is currently awaiting ratification
by both States.

3.3 The international convention provides a major boost for disabled people’s human rights. The Convention obliges signatory
States, which now include the UK and Ireland, to “promote, protect and ensure the full and equal enjoyment of all human rights
and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity.”

3.4 Disability Action wishes to direct the attention of the Executive to a number of articles contained within the Convention on the
Rights of Disabled Persons which we feel are of particular significance to the present Inquiry:

. Article 5 requires States Parties to promote equality and prohibit all discrimination on the basis of disability
. Article 8 requires States Parties to foster respect for the rights and dignity of persons with disabilities and combat

http://www.niassembly.gov.uk/assem_exec/2007mandate/reports/report22_07_08R_vol2.htm (21 of 294)02/04/2008 16:04:03



Welcome to the Northern Ireland Assembly
stereotypes, prejudices and harmful practices

. Article 10 requires States Parties to guarantee that persons with disabilities enjoy their inherent right to life on an equal
basis with others

. Article 12 requires States Parties to ensure that persons with disabilities: have the right to recognition as persons before
the law; that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life; and that State
Parties take appropriate measures to provide access by persons with disabilities to the support they may require in
exercising their legal capacity.

. Article 13 requires States Parties to ensure effective access to justice for persons with disabilities on an equal basis with
others, including through the provision of procedural and age-appropriate accommodations, as witnesses, and in all legal
proceedings, including at investigative and other preliminary stages. Article 13 further requires State Parties to promote
appropriate training for those working in the field of the administration of justice, including police and prison staff.

. Article 15 requires States Parties to guarantee freedom from torture or cruel, inhuman or degrading treatment or
punishment

. Article 21 requires States Parties to ensure that persons with disabilities can exercise the right to freedom of expression
and opinion, including the freedom to seek, receive and impart information and ideas on an equal basis with others and
through all forms of communication of their choice

3.5 Disability Action urges the Executive to consider the forthcoming Convention as part of its Inquiry to ensure that, when
ratified, Government’s obligations under the new Convention will be fully met.

4.0 Specific Commentary

4.1 There are currently no national statistics which can be drawn upon in relation to this issue. However, evidence, which we have
outlined below, suggests that people with disabilities are more likely to be victims of certain crimes and anti-social behaviour
compared to non-disabled people. Disability Action encourages the Executive Review Committee to actively address these issues
when considering matters relating to the transfer of policing and justice.

4.2 The PSNI Statistical report shows that there were 70 incidents with a disability motivation reported to the PSNI, with 38 of
these incidents recorded as crimes during the period 1 April 2005 — 31 March 2006. Twenty of the crimes recorded against
disabled people during this period involved woundings or assaults. Criminal damage to property accounted for 9, theft 5,
intimidation or harassment 3, and one recorded as ‘other violent crime’. There was little difference between urban and rural areas
in terms of the types of crimes perpetrated apart from theft where there were 4 incidents recorded in urban areas compared with
1in arural area.

4.3 A study of 904 people with learning disabilities in England, Wales and Northern Ireland, ‘Living in Fear’ ( Mencap 1999) found
that nine out of ten respondents reported being bullied, harassed or intimidated and of these, almost a quarter reported physical
attack. There have been incidents of attacks on people with disabilities that have attracted media publicity, but it is widely
estimated that there is serious under-reporting of such crimes as disabled people believe their complaint will not be taken seriously
by the authorities or by society in general.

http://www.niassembly.gov.uk/assem_exec/2007mandate/reports/report22_07_08R_vol2.htm (22 of 294)02/04/2008 16:04:03



Welcome to the Northern Ireland Assembly

4.4 A more recent survey of disabled people in Scotland found that 47% or respondents had experienced hate crime because of
their disability and 31% of these people experience incidents regularly; at least once a month.[2] Where disabled people may have

become accustomed to enduring verbal abuse on a regular basis, they may not be aware that they can, or should, report the
incident to the PSNI. They may be so accustomed to such behaviour that they have almost ‘normalised’ it as part of their day to
day experience and would not expect the PSNI to take the incident seriously.

4.5 In addition, disabled people, particularly those with learning disabilities or visual impairments, may also have difficulty
identifying and giving evidence against their attacker. In some cases, disabled people see these attacks as extensions of society’s
view of them as second-class citizens.

4. 6 Research by Mencap in 2002 shows that disabled people are four times more likely to experience sexual abuse than non-
disabled people, and people with learning disabilities are particularly likely to experience this type of abuse.[3]

4.7 Children and young people with disabilities can experience bullying, intimidation and verbal abuse.

4.8 Under-reporting has repercussions. When incidents go unreported, the perception in society is that they are not taking place.
To believe this is more ‘comfortable’ than the realisation that ‘this does happen here’ and that it needs to be addressed. Also, there
is the danger that the perpetrators of hate crimes will believe their actions are acceptable if they are not being highlighted or
condemned.

4.9 People with disabilities may also interact with the Criminal Justice System as prisoners, people who are on probation, on bail,
or attending court or police stations. That someone has a disability does not mean they should not have the same rights and
entitlements as people without disabilities.

4.10 A study by the Prison Reform Trust (2006) found that 70% of prison staff felt that they were not adequately trained to handle
prisoners with disabilities, nor did they have enough time or staff.[4] The report also identified grave concerns about many

prisoners’ lack of understanding of court proceedings and the prison system.

4.11 In Northern Ireland, the Bamford Report (2006) highlights the inadequacy of the existing criminal justice system in relation to
treatment for people with a mental health disability.[5]

4.12 It is vital that people with disabilities who are in contact with the criminal justice system have access to accessible legal
advice and representation. Disability Action is concerned that some people with disabilities experience extensive marginalisation
and isolation in detention facilities due to a lack of accessible facilities, activities, and education programmes.

4.13 Lack of awareness of disabled people’s needs, and ineffective and unskilled communication with disabled people, further
combine to exacerbate the social isolation and mental health issues that people with disabilities in the criminal justice system can
experience.

http://www.niassembly.gov.uk/assem_exec/2007mandate/reports/report22_07_08R_vol2.htm (23 of 294)02/04/2008 16:04:03



Welcome to the Northern Ireland Assembly
4.14 Disability Action strongly recommends that the Executive acknowledge and address the following:

Limited knowledge of what constitutes a hate crime;

. Lack of accessible information;

. Lack of specialist support for victims;

. Lack of specialist support for perpetrators;

. Mistrust of the Criminal Justice System;

. Fear of intimidation;

. Fear of not being seen as a credible witness; and
. Lack of understanding of disability.

5.0 Conclusion

5.1 Disability Action has welcomed the opportunity to make a submission. Disability Action looks forward to continued dialogue on
this and other issues of major significance to people with disabilities throughout Northern Ireland.

[1] R. Daw (2005) Human Rights and Disability: The Impact of the Human Rights Act on Disabled People, DRC/RNID
[2] Hate Crime Against Disabled People in Scotland — a survey report (2004) Capability Scotland and Disability Rights Commission.
[3] Behind Closed Doors (2002) Mencap: London

[4] Talbot, J. (2007) No one Knows: Identifying and supporting prisoners with learning difficulties and learning disabilities, Prison
Reform Trust.

[5] Forensic Services (2006), The Bamford review of Mental Health and Learning Disability (Northern Ireland)

Down District Policing Partnership

In response to your letter regarding this issue please see the following response from Down District Policing Partnership;

. From a pragmatic point of view Down District Policing Partnership believes that all Justice and Policing Matters should be
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transferred to the Local Assembly

. The Ministerial Post involved should rotate between the Parties and should ensure the inclusive view-point of all opinion in
Northern Ireland

. The Powers of the Minister should relate only to Long Term Strategic Decisions based on Patten and the follow-up to Patten

. The Devolution of the Ministerial Post should not in any manner interfere with the operational efficiency of Policing and
Justice

If you should require any further clarification of DDPP Members views please do not hesitate to contact me at 028 44 610857 or by
email at alan.mccay@downdc.gov.uk

With Regards
Alan McCay

Policing Partnership Manager

Garda Siochana

An Garda Siochana
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Mr Stephen 1 Groham
Clerk to the Assembly aned Eaecutive Beview Commities
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B 428
Parliarment Banldings
Slormaai] Fuliade
Helfam

RE:  INgQuiny inTo THE DEVOLUTION OF POLICTNG aND JUSTICE MATTERS

[hear B Gorabuzn
Ui to repdy to your Tetter of the 9 Tuly 2007, a0 the ohove

A the owtsel i should be slated that there exists an escellen working relationsbop
betwepn An Ganda Sicchana and the Police Servee of Womthem Treland (PSR

Close working  relationships howve heen geveloped hobacon speciahist omts me bodh
oregantsalions, An .H-:.m:'|1|-:' of which would Be the Cnmanel Assets Buaresg and fhe Sssel
Recovery  Apeney, and  alse the Cumden Assels Becovery  Interagemcy  Mepwork
(CARLME  There are regular mestings between the variouws unils, and ssveral joln
aperations have hod socoesstul cutcomeas,

I thee comtext of the Comumittess waork, the Bollowing bwo smes are worihy of
consideration: -

(1) Formualization of Procedures for direct enquires between An Garda Sicchana
meul fhe PSS NL

Ad present the offaal contact point for all police enguires from Norhemn Ireland
s threugh 1ne Interpo! Oifice in London, It ts then transmitied o lnterpol Dubie
anil o compleiien the reply w routed Grough the sume chinneel

2 Msiual Assistance Procedures hetween both juriscictions

Mg issue relases io Incoming Mebial Assistance Hegeests from the United

Fiangdom. At present, request Trom the U 1w this junisdetim are forwanded by

The Heme Ofiee or te Norbem Irelomd CdTiee 0 Lordon to the Central
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VEIG BDLMI LR i N B § T ERelE A EE et -
Amthonity for Mutual ".1-L|-':-1 el the Depastment of .||...lll.' Buguailety and Law
Refarm

Pethape the Review Commines could hgise divectly with the Department of
Justice, Equality and Law Mefor e this regard. This s moview of the Fact it
our domestic legislaion sets down from whom a Lefter of Reguesi can be
received,

An Garda Swchana and the Pelice Service of Mosthern Ireland are responsible for
pohicing @ relatively small area within the Common Trevel Area ard free movement of
persons and goods soross a shared border, While the cunent arsangements i fhe two
arcas mphlighted above do nov prevent co-operation, there may be scope for enbancesd
conoperalion, & an operational policing level berween both orgamisations i the
procedures allowed for more ditect formal contact

Youes sincerely

~TA }:/é %’d_ﬂ.ﬁﬂf
T P FITZGERALD

DEPUTY COMMISSIONER
VETING COMMISSIONER (OF
AN GARDA SIDCTIANA

TP Aoz s ZIFNT

Wl isamn Sl reerel:

Tow achiesac s Bogghesl attamiabde level of Peronal Peotecdion, Unmaiiny Lommiim 6 ul e Beoril §
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HM Revenue and Customs

HM Revenue Dhasayed _.l'-lf. 1 s
& Customs PTIN ol i

ROY CLARK

Director

Crimimal Investigation Direclorate
Custom House

Lower Thames Siresl

Londan B3R GEE

Slephen J Graham

Clerk o the Assambly and Exsoutive Soviow
Committae

Room 428

Fariarment Buldings

Stormcnl

Belfas!
BT ek e MG, oy ik

Emal: rey.clarkdnmrc.gsiogov uk
Tl (il Fd F00

Fax Of () Fdh HhI0

Diate: MM August 2007
Our Bef
Your Rl

Dasr Mr Graham

1. Trank you for grang us the cpporidry to orovide wiilien evidense e 1he Assembly
and Egacuivn Mavsaw Commillea an fhe cevobubon of oohzing and jushcs matlers

2. HM Rawenue & Customs (HMRC] = raspanding &5 8 natonal organisaton which has
crmiral inwasligation powsrs in nelabon to HWMRC assigned mettars acroas the
st Kingdom Our ewdanca focusas in parlicular on pEragraphs 1 and 4 of fhe
tormia of reforence although some of what we say s relswan! 1o peragraph 2. O
eddence pamarily concerns the palential impacl oo MR of operaling under 2
crminal jusiice regime in Markheen reland which &5 moving 91 2 different paca to that
1 Cesat Britain

3 Beobadule 3 oof tha Northarm Ielang Act sats oo magers which were resarved gl the

lime of the sl paragraphs 9 (ad} and 26 of hat schedue are of particular reeeanos
1o HMREC

"L e Tefiowang mialiers

fa) the criininal favw,

i) the cradaion of aifenoas and pevalies,

fef Ihe prevanfion and dalaction of snme and powars of avres! and delenton
T SCoFacion with crirme o Grimiral raomedings:
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Inlcrmation is available n large print, sudio tape and Braille formats.
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Type Talk serdce prahy numbar — 18001
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.

DFATTR [4 AR

el e droatment of ofenders (incioding ohildren and poung persons, and
et featlli pabenls, meohved o ornmel

(1 the suronder of fugtve offendors batwesn Nortborm Ieadand asd (he
Fleplisio of freland:

i) somparrsalion ol of pusdc funds for wchms of crime.”

“25, The subectmafler of the Money Laundsning Heglafions 1983, bul i
seiabion fo any bepe of business

HYWREL was formad = 2006 by meanging the former HW Customs and Excise with the
Tommier Imand Feverese, Wie o a siafulany depariment gpesale g nationally and haees
responsdbiity for the selministration of the direci and indeecd a0 and dutios systems,
e adminisiration of e credfs e Nabona! Minemoen Wage ond Bordes condrals in
relabion 1o the mood and szpod of grohibied and restrcied goods, We seek o
anzure thal individuzals and businesses comply with their obiigations wnder theso
yanous regimes and do so o0 o8 complignoe ssectrum which ranges from ihe
proviskon of asnstance and gudancs at ane end through the uze of el penallas
and the recovery of wnpaid tax (o the irvestigation of cominal caess at the oiher

Cur Criminal Ireestigation Direciorate 5 resporsiie Tor (he ooasbgalion of ollences
agamal HMRC ragimas in accordance with a published zriminal inveatigation policy
[aﬂﬁ.‘.l‘leﬂ for refarenca), The Tul breadb of oge crmingi imvslgabcn work B as
ol

«  Dirugs

+  Tobacco
s Alookhc
« hils

s Jnclirect and direch Ex sl

=« Tax aredis fraud

+«  Gustoms and ofher sxcise duly frauds
=  Oiher pronkbstons and restrictons

«  Monay laundenng, padicaarly in relalion to frauds against HMRC assnned
matlors

Adaticnaly HWMRC are abds o sc! o recower he proceeds of come using the powers

RIS | PP T PR Y T TSN | MPURRY S - o
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a0

17

availlabe satman the Froceads ol Dnme A2 and we soak Ioorma oe ol efechve use of
[huzsas powars

HMRC have chose rdalionships wilth the Law Enforcemsnt communily in Morihern
Irmznd as members of the Organisad Creme Task Fores (O0TFE We have bean oot
of the CLTE zmee s onceplion and @ fas lacilitated both cloze operational
croperalion between ha enforcement agonces and the develop ol ngrmved
recpulatory 2nd legis lalve responses (o Iraoed

HMREC akso enjoy @ sireng working reialionshio with the main enloresmen] autharilies
in the Republic of lreland {Foll, ingluding w Rovenue Commizsioners, An Garda
Swchana and the Crming! Assets Burese  The 8ol shares many of the fraud
profems which MR 5 fazing, notably in relaticn 1o Tobaccs irafbcking, Qils fraud
and some forms of direct tax fraud. We haeve recardly legislatad o enable HMRE o
provide informabion 1o Criminal Assels Bursau (o support those cases whers they ang
kg action trough the cvil courds to recover the proceeds o crirme

Joind aclivity, both wnder that aeges of the OCTF and biwlesaly with the Ral
authorties, has bees impodant o the success of effords fo tackle Qs fread in MI
Vile  hane run maer joint opecslions bo disrupl and  dismanile  gils
Eurdarerstsmuggioes and b recover te procseds of thair frauds. This has |neluded
mapor parallel operationgs o beth sides of the Sordor, mvoving law enforcamant
agencies along wilh the Criminal Appeals Bursau and Assels Hecowery Sgincy

Couming the passage of the legislabon whech crealed HMELL Treasury Mimisters
anncunced thalt a long berm redew of HMECS powers would be undedaken
Although (Rie review conbnues, e work cn criminal investigation powers culminated
in the passae of legiskalion in the Finance 800 2007 and the inclusion of specfic
Glausss 0 ne Heous Dime il currantly progiessing throuegh Farameni Tha
review has consolidated sxistng powsrs avalable o the bas former GRE and 1R
Dopartmants inlo the framawork of the powers aesilable under the Polics and
Criminal Evidence Act THEL [The PACE MNorbem Ireland Ordar in M as vanoosly
amended. A5 a conseguence carfain coming! invesligalion powers avallable to he
formers departmenls within other legslation [for sxample the fame Inkand Revenue
search power under SZ00 of the Towss Managemant Act) ara to = repealed and
replaced with the PACE powars brimging HMREC irvestigalors mane in line wih e
Foboe. The sarme legslation also otrodycod a framawork of simbar powors far
HRRC i Seotland, prosvidiesy conssi=ncy wih e PACE ard 5 aodbish Police powsrs.

- Clauses have alzo baen included fo provida cross border poawars Dobweon Sootiand

and the rest of the UK In order 1o address apecfic problams MRS has expanenced
irn relation o mabonal investigations which run sathan S diffessnt legal ramoworks
Following e axsecied passage of some further lagslabon o e aubumn HKRG
expact o commancs oparaiing uncer e new powers lake this EREr,

Vi 1|'II'I'|': it is Irﬁp:ut-: b far the ':IJII1IIIIE[1:1‘ ko recognise thal thera will be @ nead 1o
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ensure broad consstency bebween the cominal nvestigation powers available in M
and in Greal Bricain. Any significaol divergence bateeen the teo runs e risk of
severely hampering the co-opsralve working relalionship not only between HASG
and Ihe (E Commuoniby m R Dul glso beleesn PEN| and Police Forces in SGrear
Br:ain

W would also suggesl thal the Commitles notos the occasions where he split
betwsen GB and NI legislation already creales dilficulties. For sxample recent
amendments o PACE and o the PACEMI) Order made oowvision for the uss of
rmulli-premises sagrch waranls s cedain cases. The nature of Bwse wadrants
enatles Police Cificers 0 search bolh primary and connectes pramisas withoul the
need looge back o the judicial authorities o seek subsidiany warrants This affect is
hampered by (he different risdiciions of Ihe authanibies = N and GB which means
izt a reutt-premizes wanranl issuas in Northam re@and canna! be sxeculed in Graal
Britain. There are similar diffculies with the diferences botwess v sveilsble
povers i England & Wales and those available in Seoland

Snecommon with dhe Police, HMRC casss are proseouled by an independend

proseculor. In Eagland gnd Vialkes the Revenoe & Coslese Prosecubion Ofce
prosacules all HMRC oases. It i ales resporsitds far e issue of Dizcleaurs Maliees
urider S50 and foligwing of the Sencus arnd Organised Crims & PoFee A 2005 0
Socoflang proseculion 2o conducted by the Crown Office & Srocurator Siscal Service
fre B Bz Public Proseculion Service conducts prosecutions on our Bebal

The legislative differances logeler with the separate prosecution authorilies means

il HKMRC must manage 2 comples sot of refalionships wiheen g sligafion cazas
crose purisdelional boundaries. The scals of crganised faxiduly fravd means Fhal we
must deal with these relalionshio sguas in 2 significant proportion of our casework
We would weleome the Committes's views on the potential foe desvalution do imposen
on thase relatienahips

HMRC recognses thal the devolufion of poficing end |ustios i 2 key nesdt stes in the
normalization of the palitcal procsss o ML Our ambilion is o conlinee o work,
consiruclively with our colleggues in the Wi Law Enforcement communiby and with
Ihe Ewecubve, and (o contug our coninbubion io the fight against organized erime in
ML In this wee recogoise te special crcumatances of Nane the nesd fo famus on
aspacie of criminality which are urique fo or which have partizulen impact in WL Our
conlnbaulion in Ml has to be ssen In e sontext ol our LK-wide remil znd the

objecives sel under our Puble Serace Bgreamert (PEA) Cur armonsg mmesstdahion
priordies @mre drivan by ths PSA tergets and e UK omoasised come Theeal
Ansesnmen [prodeced annually by e Seous and Omansed Some Agancy).

70w comments thersdore are subjoct o the caveat that here can be no absohele

puatanlen thal BMED w0 ba able ta maniain he cominal rwsestigation fesoomcs
elerrenthy in WL Mer would thal resource be directed By the priofties of the Exasitive
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Introduction

1. Include Youth promotes best practice with young people in need or at risk. We achieve this through the development and
promotion of resources, the provision of training, information and support of practitioners and organisations. We also undertake
activities aimed at influencing public policy and public awareness - locally and nationally.

2. Include Youth promotes the development of positive choices and opportunities for vulnerable and challenging young people in
the community, residential care or custody. Include Youth promotes the use of community alternatives to care and custody for
children and young people.
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3. Amongst the young people at risk with whom, and on whose behalf, Include Youth works are young people from socially
disadvantaged areas, those who have been truanting, suspended or expelled from school, those from a care background, young
people who have committed or are at risk of committing crime, misusing drugs or alcohol, undertaking unsafe sexual behaviour or
other harmful activities, or of being harmed themselves.

4. Include Youth runs the Young Voices project, which is a participation project for young people who have had experience of the
criminal justice system, with the aim of supporting these young people to become involved in decision-making processes which
impact upon their lives. Currently the Young Voices project supports young people in two groups — one drawing its members from
the Greater Belfast area, and the second based in the Juvenile Justice Centre, Bangor.

5. In addition, Include Youth runs the YOYO Practitioners Forum, which draws together professionals from a range of statutory,
voluntary and community organisations working directly with young people in need or at risk, and meets on a quarterly basis.

General Comments

6. Include Youth very much welcomes the opportunity to make written submissions to the Inquiry into the Devolution of Policing
and Justice Matters. Include Youth has a considerable track record of over 28 years working closely with all the relevant systems
which engage with children at risk and in need. We have a sound understanding of child welfare, education and youth justice law,
policy, practice and service delivery in Northern Ireland. We have a dedicated policy / advocacy role where we work to address all
relevant issues concerning children and young people in conflict with the law. This work is informed by our work with young
people, with practitioners as well as relevant human rights instruments and best practice evidence. As an organisation working to
make children’s rights a reality in the most challenging of circumstances Include Youth is committed to working in partnership with
all stakeholders in all settings.

7. Include Youth wishes to outline a number of general points in relation to the terms of reference. However, our submission
focuses mainly on policing and justice matters and their impact on children and young people. We believe this Inquiry provides the
Committee members with the opportunity to engage with the debate concerning children and young people at risk, particularly
those in conflict with the law, in a positive and progressive way. This engagement should have significant positive impact on the
lives of children, their families, the communities within which they live, together with the wider society.

Include Youth’s Vision for Youth Justice

8. Include Youth is currently working on producing a Vision for Youth Justice in Northern Ireland. Our intention is to provide a
Framework for the development of a system for dealing with children in conflict with the law that is practical, realistic, achievable
and children’s rights compliant. This Framework will focus on both ‘early intervention’ and the ‘formal youth justice system’. We
intend to finalise this document early in the autumn and are keen to share it with members of the Committee. We believe it will be
of significant assistance to members in their important deliberations regarding the devolution of policing and justice, especially
where these issues relate to children and young people. However, we include below some initial findings from our work.

Terms of Reference
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1. To identify those policing and justice matters which are currently reserved matters under Schedule 3 of the Northern Ireland Act
1998 (the 1998 Act);

9. We recognise that this is a broad and complex area which is demonstrated by the wide-ranging findings of previous reviews (e.
g. Criminal Justice Review and the Patten Commission) and resulting legislation and reforms.

10. For the purposes of this submission, Include Youth will primarily address the reserved matters listed at Section 9, Schedule 3
of the Northern Ireland Act 1998 in respect of how these impact upon children and young people.

11. One practical issue requiring clarification concerns where responsibility lies for the treatment in the community of children who
offend (i.e. supervision of court ordered community sentences). At present there exists duplication of the roles of the Youth Justice
Agency and Probation Board for Northern Ireland. As a matter of urgency Include Youth recommends the Committee seeks to
resolve confusion over role of Youth Justice Agency and Probation Board for Northern Ireland regarding treatment in the
community of children who offend.

2. To consider which of these matters should be devolved and the extent to which they should be devolved

12. Include Youth appreciates that devolving powers in respect of justice and policing matters is controversial and divisive. It will
be essential to ensure that agreed measures will secure confidence of all sections of society. We welcome the Inquiry as an
important step towards devolution of powers, as we believe that local democratic control brings crucial decision making closer to
those directly affected by policy decisions and interventions. Within this context of democracy and devolution, it is imperative that
proposed models of devolution are measured against unambiguous human rights criteria, and comply with international human
rights and children’s rights standards.

13. Include Youth believes that youth justice should be devolved as soon as possible. Should the decision be taken to phase-in
devolution of particular justice and policing powers, Include Youth strongly recommends that youth justice is processed in the first
phase. In particular, we refer to the Youth Justice Agency of Northern Ireland (YJA) and its’ supporting NIO functions. Include
Youth works closely with the YJA and in our view, there is nothing within its organisational structure to prevent early devolution. In
our opinion the agency is professionally and ethically closer to (devolved) childcare systems than to any part of the criminal justice
system. We believe that current administrative partnership arrangements with such bodies as the Public Prosecution Service or
Northern Ireland Court Service could be maintained effectively should youth justice be devolved before other justice functions.

14. The majority of YJA staff are qualified as social workers, youth workers or teachers, and work from a child-centred value base.
Moreover, the YJA is represented on a range of regional and sub-regional multi-agency forums that address issues relating to
children at risk or in need. This recognises that children in conflict with the law are often also at risk in other contexts. As recent
debates have highlighted[1], responses to young people in conflict with the law cannot be considered without recognising the
broader circumstances of their lives; in particular, their social and economic situation, educational experiences and attainments,
family life and alternative care, physical and mental health. Internationally it is recognised that children and young people at risk of
committing crime or participating in anti-social behaviour are often those who leave school early, have a disability or special needs,
live in poverty, have truanted or been excluded from school, have spent time in residential care or have experienced poor

parenting.[2]
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15. We recommend that the Committee requests access to as yet unpublished research into these issues. The
research was commissioned by DHSSPS and NIO in 2005, entitled Pathways into Secure Care and was conducted
by Independent Research Solutions.

16. Include Youth considers a holistic approach must be adopted in respect of all children, including those in conflict with the law,
to ensure that the numerous and diverse problems they experience in everyday life can be identified, responded to and resolved in
the best interests of the child. Central to this will be proper integration of policy, legislation, planning and delivery of services for
all children and young people, and an integrated, multi-service approach by government which does not fragment and
compartmentalize the lives of children into pre-ordained ‘silos’. Include Youth recommends that the early devolution of youth
justice, along with other devolved children’s issues, should be set within the framework of the United Nations Convention on the
Rights of the Child, and other international standards (including the Beijing Rules[3], Riyadh Guidelines[4], Tokyo Rules,[5] and

the UN Rules for the Protection of Juveniles Deprived of their Liberty). It should also take into consideration all relevant
recommendations of the United Nations Committee on the Rights of the Child.

3. To identify the preferred ministerial model and procedures for filling the ministerial post/posts for the new policing and justice
department;

17. Include Youth is not convinced that placing youth justice within a new department of criminal justice and / or policing is
appropriate or in the best interests of children, their families or the communities within which they live. Include Youth recommends
that all issues relating to children in conflict with the law would be best located and progressed within an over-arching Department
for Children and Young People, with its own Minister/Ministers and developed along a children’s rights - based model. Such a
department should adopt an integrated, coherent multi-agency approach dealing with all aspects of children’s lives, including
education, mental health, conflict with the law, public health, children requiring alternative care arrangements, anti-social
behaviour, age appropriate play space etc. It is our strong view that placing youth justice within the criminal justice framework is
ill-advised. It would continue to criminalise and further marginalise children already at risk who experience a range of complex
issues and unmet needs as discussed above.

18. Additionally we strongly contend that a shift in emphasis away from criminal justice diminishes public protection. This has not
happened in European States where the age of criminal responsibility is higher and the evidence suggests that a social justice
emphasis enhances the safety of all citizens. Proper integration of children’s services means that early intervention, family support
and preventative services will be better co-ordinated, as will provisions for those children who are deemed in need or at risk in the
contexts of education, mental health or care. The Northern Ireland Children’s Strategy: Our Children and Young People — Our
Pledge[6] outlines how services will be developed to meet six intended outcomes for all children and young people. These are:

. being healthy

. enjoying, learning and achieving

. living in safety and with stability

. experiencing economic and environmental well-being
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. contributing positively to community and society

. living in a society which respects their rights

19. Include Youth asserts that, as these outcomes apply to all children and young people, including those in conflict with the law,
they should provide the framework within which mainstream service provision can fulfil these functions.

20. We recommend that current powers within the Office of First Minister and Deputy First Minister should be
extended in respect of their oversight function vis-a-vis other government departments obligations and duty of
care to children and young people who fall within their jurisdiction, particularly in relation to the Outcomes
identified in the Children’s Strategy.

21. With regards to the ministerial model, our preference is to locate all matters pertaining to children and young people within
one department. We accept that this may be a long-term objective achieved incrementally. Nevertheless Include Youth believes
that the speedy devolution of youth justice will be an important step towards a discrete department better serving the children and
young people in NI and their communities. Include Youth would welcome the opportunity to provide further information and
evidence to the Committee.

22. In the absence of a discrete Department for Children and Young People, how do we deal with current practicalities? Include
Youth believes that structures for the devolution of youth justice - of the Youth Justice Agency - should emphasise the best
practice approaches to children in conflict with the law outlined above, including redress to criminal justice systems as a matter of
last resort. Include Youth respectfully suggests that the Committee recommends to the NI Assembly that youth justice be
decoupled from the adult criminal justice process and located within a Ministry more geared towards the rights, care and welfare
of children and young people.

23. In order to determine exactly where to place this brief, for example, within Department of Education, Department of Health
Social Services and Public Safety, or OFMDFM — each of which currently has a clear brief in respect of certain aspect of children’s
lives — Include Youth recommends that the Committee examines international best practice, including societies emerging from
conflict. We believe it is imperative that to inform decisions regarding the devolution of youth justice, members of the Committee
and the NI Assembly should have an understanding of the complex and often emotive nature of the key issues in the area of youth
justice, alongside evidence of what works.

24. In the broader context of determining a ministerial model for the devolution of justice and policing more generally, we endorse
research conducted by colleagues in the Committee on the Administration of Justice (CAJ) in 2006 entitled: ‘Change and
Devolution of Criminal Justice and Policing in Northern Ireland: International Lessons’. This work examines the (i) single
department/minister model, (ii) two or more departmental model or (iii) shared ministry within a single department.

25. As stated above, whichever model is agreed it must ensure compliance with international human rights and children’s rights
standards. Crucial to this will be a range of safeguards, many of which have been outlined in some detail in the CAJ research.

4. To identify what preparations need to be made by the Northern Ireland Assembly to facilitate the devolution of policing and
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justice matters and what preparations have been made

26. Include Youth recommends that in preparation for the devolution of matters pertaining to youth justice, the NI Assembly
should engage in a programme of information gathering, outreach and engagement with children and young people, families and
communities. It is imperative that a thorough understanding is reached as to why children and young people become involved in
offending behaviour which can often have devastating consequences on victims of crime, families, wider communities, not to
mention the individual child or young person involved.

27. Whilst we appreciate that elected members spend considerable time speaking to and advocating on behalf of their
constituents, we are also aware that many children and young people in conflict with law have had little or no direct experience of
their elected representatives.

28. Include Youth’s Young Voices participation project recently underwent a very successful independent Evaluation[7], a copy of
which is enclosed for your information, together with a Summary and Recommendations Document. The Evaluation demonstrates
that it is possible to engage and enable the active participation of young people at risk, particularly those with experience of the
criminal justice system, in public consultation initiatives, with very positive results.

29. Our experience of managing this process is that young people in conflict with the law have considerable, pertinent experience
which they are eager to share when they feel listened to, valued and treated with respect. As one Young Voices participant stated:
‘People never listen to me — that's what makes this different is that people in here listed to me and take on my views and asked
me about why | did the things I did’ (page 24).

30. We believe that elected members would benefit significantly through direct engagement with young people in conflict with the
law, as very often the prevalent media images of young people in securing eye-catching headlines. Media representation of the
lives of children and young people serves to undermine them and their communities. Include Youth would be very keen to work
with Committee members, and indeed more widely with colleagues in the Assembly, to help facilitate such a process of
engagement through our Young Voices project.

31. ‘Before contact with the likes of Young Voices, we tapped into some groups in schools, community based groups etc. and the
make up of these groups would vary — the Young Voices model gives us the opportunity to engage with the most hard to reach
young people.” Agency Representative, page 26

32. Additionally as mentioned above we believe that the Assembly will be assisted in their deliberations by accessing the
international and local evidence concerning effective ways of preventing offending by children and young people and structuring
services.

5. To assess whether the Assembly is likely to make a request under section 4 (2A) of the 1998 Act before 1 May 2008, as to
which policing and justice matters should cease to be reserved matters

33. As stated, Include Youth identifies no barriers to the speedy devolution of youth justice once and appropriate and effective
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ministerial structure is agreed to ensure the best outcomes for children and young people, their families and communities.

Conclusion

34. Include Youth intends the above as a constructive submission, and we are keen to testify to the Committee should an oral
submission be deemed helpful. Include Youth is committed to working in partnership with our colleagues in the NI Assembly. We
request that we are kept fully informed of progress in relation to the Inquiry into the devolution of policing and justice matters,
and look forward to the issues raised and recommendations made in this response being addressed and progressed.

Written Submission to the Northern Ireland Assembly and Executive Review Committee
Inquiry into the Devolution of Policing and Justice Matters

Recommendations

1. Include Youth recommends that proposed models of devolution are measured against unambiguous human rights criteria, and
comply with international human rights and children’s rights standards.

2. Include Youth believes that youth justice should be devolved as soon as possible.

3. Include Youth recommends that all issues relating to children in conflict with the law would be best located and progressed
within an over-arching Department for Children and Young People, with its own Minister/Ministers and developed along a children’s
rights - based model.

4. In the absence of the immediate establishment of a Department for Children and Young People, Include Youth respectfully
suggests that the Committee recommends to the NI Assembly that youth justice be decoupled from the adult criminal justice
process and located within a Ministry more geared towards the rights, care and welfare of children and young people.

5. Include Youth considers a holistic approach must be adopted in respect of all children, including those in conflict with the law, to
ensure that the numerous and diverse problems they experience in everyday life can be identified, responded to and resolved in
the best interests of the child. Central to this will be proper integration of policy, legislation, planning and delivery of services for
all children and young people, and an integrated, multi-service approach by government which does not fragment and
compartmentalize the lives of children into pre-ordained ‘silos’.

6. We recommend that current powers within the Office of First Minister and Deputy First Minister should be extended in respect of
their oversight function vis-a-vis other government departments obligations and duty of care to children and young people who fall
within their jurisdiction, particularly in relation to the Outcomes identified in the Children’s Strategy.

7. Include Youth recommends that in preparation for the devolution of matters pertaining to youth justice, the NI Assembly should
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engage in a programme of information gathering, outreach and engagement with children and young people, families and
communities.

8. As a matter of urgency Include Youth recommends the Committee seeks to resolve confusion over role of Youth Justice Agency
and Probation Board for Northern Ireland regarding treatment in the community of children who offend.

9. We recommend that the Committee requests access to as yet unpublished research into youth justice issues. The research was
commissioned by DHSSPS and NIO in 2005, entitled Pathways into Secure Care and was conducted by Independent Research
Solutions.

[1] Davies, Z. and Mc Mahon, W. (Eds) (2007) Debating Youth Justice: from punishment to problem solving? Centre for Crime and
Justice Studies

[2] Farrington, D.P. (2001) Risk-focused Prevention and Integrated Approaches in Pease, K. (Ed.) Reducing Offending. London:

Home Office; and Youth Justice Board (2001) Risk and Protective Factors Associated with Youth Crime and Effective Interventions
to Prevent It. Research Note No. 5, Chapter 4. Reducing Levels of Risk — What Works. London: Youth Justice Board

[3] United Nations Standard Minimum Rules for the Administration of Juvenile Justice
[4] United Nations Guidelines for the Prevention of Juvenile Delinquency
[5] United Nations Standard Minimum Rules for Non-Custodial Measures 1990

[6] OFMDFM (2006) Our Children and Young People — Our Pledge. A ten year strategy for children and young people in Northern
Ireland 2006-2016, OFMDFM

[7] Green, R. (2007) Evaluation of Young Voices Project July 2004 — March 2007: ‘A Genuine and Authentic Voice for Children and
Young People at Risk’ , Include Youth
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9 August 2007
Dear

Inquiry into the Devolution of Policing and Justice Matters

Introduction

I am replying to your letter of 9 July to Sir Anthony Holland in his capacity as Chairman of the Northern Ireland Legal Services
Commission (the Commission). Sir Anthony’s term of office came to an end on 31 July 2007 and | have been appointed by the
Lord Chancellor as the Interim Chairman until the substantive appointment of Chairman is made.

The Commission

The Commission was created on 1 November 2003 through the commencement of the Access to Justice (Northern Ireland) Order
2003. It has assumed responsibility for the provision of Legal Aid in Northern Ireland from the Legal Aid Department of the Law
Society of Northern Ireland.

The Commission is a non departmental public body sponsored by the Northern Ireland Court Service (NICtS) which is answerable
to the Lord Chancellor. The Northern Ireland Court Service funds-

1. the running costs of the Commission through a grant in aid, and
2. the expenditure of the Commission on criminal and civil legal aid through a grant.
Under the present arrangements-

1. the responsibility for policy development for criminal legal aid rests with the Northern Ireland Court Service, although the NICtS
works closely with the Commission in developing proposals and administrative arrangements for criminal legal aid; and

2. the Commission has responsibility for administration and reform of civil legal aid and works closely with the NICtS as the
sponsoring department in developing civil legal aid policy.

Devolution
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The Commission would support the devolution of responsibility for policing and justice issues on a basis that can command respect
and support across the community.

It believes that it is important that Northern Ireland has the discretion to develop the approaches to these policing and justice
matters that are appropriate to its needs, drawing as is relevant on what happens in other jurisdictions.

If devolution of policing and justice issues is agreed, decisions in respect of legal aid will have to be made about-

1. whether the policy roles currently carried out by the NI Court Service in relation to legal aid should remain with the Court
Service or whether these roles should pass to the new Department of Justice;

2. whether responsibility for all aspects of civil and criminal legal aid should be carried by one body, either the Commission or the
Department, rather than being split between them; and

3. whether the NI Legal Services Commission should remain as a public body and be accountable to the new Department of
Justice, or whether it should cease to be a public body with its responsibilities being taken over by the Department.

The Commission has, of course, a strong vested interest in the outcome and its preferences have to be viewed in that context.
However, it offers the following points for consideration-

1. the devolution of responsibility for the core policing and justice responsibilities will be a very testing process for all involved and
it might be sensible to minimise the changes on other related fronts;

2. it has been deemed appropriate to keep legal aid at arms length from government in both England and Wales and in Scotland
and it would seem prudent to maintain that position in Northern Ireland;

3. the Commission has faced, and continues to face, serious difficulties in taking over responsibilities from the Law Society,
improving the delivery of present services, and planning the reform of legal aid; ideally, it should be given the space to continue
this work without fundamental disruption; and

4. at some point in time, responsibility for policy and execution in respect of civil and criminal legal aid must be brought together-
at present the Commission has responsibility for paying out large sums of money for criminal legal aid without any control over
who gets aid and how much; it might be sensible to resolve this at devolution rather than later.

Conclusion

The Commission recognises that, in the overall context of what your committee is considering, legal aid issues may not be a high
priority.
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However, we think that getting the legal aid arrangements right under devolution is important since-

1. legal aid consumes a lot of resources - the allocated running costs for the Commission in 2007/8 are approximately £7m while
£65m is allocated to legal aid;

2. Ministers in a devolved executive will want to be confident that, on the devolution of responsibility,

a. appropriate funding is made available to meet existing and anticipated commitments;

b. legal aid merits this level of funding against all the other competing demands for resources, and

c. the arrangements in place are delivering value for money; and

3. the availability of legal aid is crucial to ensuring that people in need receive the help they need to secure access to justice. .

The Commission would be happy to provide the Committee with any further information in relation to criminal and civil legal aid
that it might require to assist with its deliberations.

I hope that this submission is of assistance to the Committee.
Yours sincerely,

R B Spence
Interim Chairman

Legal Service Commission

S J Graham Esq

Clerk to the Assembly and Executive Review Committee
Room 428

Parliament Buildings

Stormont

BELFAST BT4 3XX

18 January 2008

Inquiry into the Devolution of Policing and Justice Matters
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I am writing further to Ronnie Spence’s letter to you of 9 August 2007 about the implications for the Northern Ireland Legal
Services Commission (the Commission) of the proposed devolution of policing and justice matters.

The Commission’s views remain as set out in the letter of 9 August. However, following a meeting with the Chair of the Assembly
and Executive Review Committee on 10 January 2008, | thought that it might be helpful to draw the Committee’s attention to an
additional point.

We understand that consideration is being given to the position of the Northern Ireland Court Service after devolution and, in
particular, to whether it might be an agency of a Ministry of Justice or assume more of an arm’s length relationship with the
Executive. This is not an issue on which the Commission wishes to express a view. However, it does have implications for the
Commission, itself an “arm’s length” NDPB with the Northern Ireland Court Service as its sponsor department.

In a post devolution scenario we believe that consideration should be given to the Commission having a direct relationship with a
Ministry of Justice as its sponsor department rather than with another arm’s length body. There are a number of factors that might
support such a view:

. Short and clear lines of accountability.

. Easier to ensure that account is taken of the impact on legal aid (including its cost) when legislative and policy proposals
are considered in the justice and other spheres.

. The major funding issues associated with legal aid will be more efficiently addressed if the Commission has a direct link
with the responsible department.
. Better scope for developing shared back office services with other “justice” bodies.

On the other hand, the Northern Ireland Court Service has built up considerable expertise on legal aid matters which it would be
detrimental to lose. If a decision were taken to shift sponsorship of the Commission from the Northern Ireland Court Service to a
Ministry of Justice, then there would be a case for transferring the part of the Northern Ireland Court Service that sponsors the
Commission into the Ministry.

I hope that the Committee finds these points helpful in its deliberations.
Yours sincerely
Jim Daniell

Chairman
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Lord Chief Justice, Northern Ireland
Sent by e-mail
30 July 2007
Inquiry into the Devolution of Policing and Justice Matters

1. Thank you for your letter of 9 July 2007 to the Lord Chief Justice, Sir Brian Kerr. He has asked me to reply on his behalf. The
Lord Chief Justice is grateful for the opportunity to comment on the devolution of those justice matters which impact on the
judiciary. In providing his views he has asked me to emphasise that he recognises that, ordinarily, policy decisions are a matter for
Government, however, in this case there will be aspects of change which will have such an effect on the judiciary that it is
important for his views to feature large in the Committee and Assembly’s thinking. He will, of course, make himself available to
meet the Committee if that would be helpful.

2. | should perhaps say at the outset that the Lord Chief Justice does not regard a number of the issues covered by the
Committee’s terms of reference to be matters on which he should comment. There are others on which he has little to contribute.
For instance on timing he thinks that all parties involved would welcome reasonable notice to enable preparation so that change is
made as smoothly and efficiently as possible.

3. The Lord Chief Justice would like to comment on three main areas; safeguarding independence, judicial appointments and
certain other matters which will be devolved and, related to the first point, the model for the Northern Ireland Court Service.

Safeguarding independence

4. The Lord Chief Justice became Head of the Judiciary in Northern Ireland, as well as President of the Courts, in April 2006 under
Section 12(1) of the Justice (NI) Act 2002 as amended by Section 11 of the Constitutional Reform Act 2005. The Lord Chief Justice
wants to emphasise the importance of judicial independence as a constitutional principle and the need for judges to be outside
political influence. The United Nations Basic Principles on the Independence of the Judiciary[1] state:

“1. The independence of the judiciary shall be guaranteed by the State and enshrined in the Constitution or the law of the country.
It is the duty of all governmental and other institutions to respect and observe the independence of the judiciary ...

4. There shall not be any inappropriate or unwarranted interference with the judicial process ...”
5. This principle was recognised in the Justice (Northern Ireland) Act 2002 and the Constitutional Reform Act 2005 so that:

“3. Guarantee of continued judicial independence
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(1) The Lord Chancellor, other Ministers of the Crown and all with responsibility for matters relating to the judiciary or otherwise to
the administration of justice must uphold the continued independence of the judiciary.

(3) A person is not subject to the duty imposed by subsection (1) if he is subject to the duty imposed by section 1(1) of the Justice
(Northern Ireland) Act 2002 (c. 26).

(4) The following particular duties are imposed for the purpose of upholding that independence.

(5) The Lord Chancellor and other Ministers of the Crown must not seek to influence particular judicial decisions through any
special access to the judiciary.

(6) The Lord Chancellor must have regard to-
(a) the need to defend that independence;
(b) the need for the judiciary to have the support necessary to enable them to exercise their functions;

(c) the need for the public interest in regard to matters relating to the judiciary or otherwise to the administration of justice to be
properly represented in decisions affecting those matters.

4. Guarantee of continued judicial independence: Northern Ireland

“....1 Guarantee of continued judicial independence

(1) The following persons must uphold the continued independence of the judiciary —
(a) the First Minister,

(b) the deputy First Minister,

(c) Northern Ireland Ministers, and

(d) all with responsibility for matters relating to the judiciary or otherwise to the administration of justice, where that responsibility
is to be discharged only in or as regards Northern Ireland.

(2) The following particular duty is imposed for the purpose of upholding that independence.
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(3) The First Minister, the deputy First Minister and Northern Ireland Ministers must not seek to influence particular judicial
decisions through any special access to the judiciary.”

6. Section 6 of the Constitutional Reform Act 2005 also provides that the Lord Chief Justice may make representations to
Parliament and the Northern Ireland Assembly. The provision in respect of the Assembly is as follows:

“(1) The Lord Chief Justice of Northern Ireland may lay before the Northern Ireland Assembly written representations on matters
within subsection (2) that appear to him to be matters of importance relating to the judiciary, or otherwise to the administration of
justice, in Northern Ireland.

(2) The matters are-
(a) excepted or reserved matters to which a Bill for an Act of the Northern Ireland Assembly relates;

(b) transferred matters within the legislative competence of the Northern Ireland Assembly, unless they are matters to which a Bill
for an Act of Parliament relates.

(3) In subsection (2) references to excepted, reserved and transferred matters have the meaning given by section 4(1) of the
Northern Ireland Act 1998.”

7. This provision will enable the Lord Chief Justice to make written representations on certain matters that relate to the judiciary or
the administration of justice in Northern Ireland. The Lord Chief Justice sees this as an important provision given his role as Head
of the Judiciary in Northern Ireland.

8. He regards it as essential that Government Departments[2] generally, but especially the new Ministry of Justice (whatever its
title), should consult the judiciary (through the Lord Chief Justice’s Office) on any proposals which will have an impact, either
directly or indirectly, on the judiciary. The Lord Chief Justice thinks it essential for this message to be emphasised at the outset for
the new Ministry.

9. The Lord Chief Justice also anticipates that he and the new Minister(s) for Justice will need to have an effective working
relationship which would be supported by periodic meetings. The different roles and responsibilities need to be recognised, and
clearly he cannot engage on individual cases, but he is willing to develop such a relationship.

Appointments and other significant issues being transferred

10. Under the Justice (Northern Ireland) Act 2002, as amended, the Lord Chancellor remains responsible for certain issues
impacting on the judiciary in Northern Ireland (and England and Wales). These include the determination of judges’ remuneration
and other matters concerning terms and conditions of service. Some of his other responsibilities, however, will transfer to the First
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Minister and deputy First Minister or the Minister of Justice. The principal ones of these which the Lord Chief Justice would like to
highlight are judicial appointments, the duty to ensure that there is an efficient and effective system to support the carrying on of
the business of the courts in Northern Ireland and that appropriate services are provided for those courts (Section 68A of the
Judicature (NI) Act 1978)[3].

11. At present, in most cases, the Northern Ireland Judicial Appointments Commission makes recommendations for appointments
to judicial offices listed at Schedule 1 to the Justice (Northern Ireland) Act 2002, as amended, to the Lord Chancellor. On
devolution of justice these recommendations will be made to the First Minister and deputy First Minister (with some variation of
more senior appointments). They must act jointly in considering them. The Commission is also required to give the First Minister
and deputy First Minister advice on the procedure to be adopted for appointments of the Lord Chief Justice or a Lord Justice.

12. The Chairman of the Judicial Appointments Commission is the Lord Chief Justice. The Commission itself comprises five
independent members, two from the legal professions and five members of the judiciary in addition to the Chairman. It has a
statutory duty to make appointments on merit alone, but these should, so far as is reasonably practical, be such that those holding
listed judicial offices are reflective of the community in Northern Ireland. The Commission is also required to engage in a
programme of action designed to secure, so far as is reasonably practical to do so, that appointments are listed to judicial officers
as such that those holding such offices are reflective of the community.

13. The Lord Chief Justice thinks that it would be important for there to be a protocol between the Commission and the Office of
the First Minister and deputy First Minister about judicial appointments. This will include means of communication, indicative
timescales for schemes etc. The Commission has enjoyed a very constructive working relationship with the Lord Chancellor to date
and the Lord Chief Justice sees no reason to doubt that this will be the case with the First Minister and deputy First Minister as well.

Structural arrangements for the Court Service on devolution

14. The Court Service staff, under Section 69 of the Judicature (NI) Act 1978, are a separate Civil Service coming under the Lord
Chancellor and Secretary of State for Justice.

15. The Lord Chief Justice thinks that it is important to consider the future of the Northern Ireland Court Service staff in the
context of the role which they provide to the judiciary. In other words, he thinks that the arrangements for the Court Service
should reflect the fact that they are providing support to an independent judiciary in the administration of justice by the judiciary.
Indeed, the importance of this relationship is illustrated by the fact that the Court Service was set up as a separate Service in the
first place under the Lord Chancellor who was then head of the judiciary. The Lord Chief Justice appreciates that there are
different models that could be adopted for the Court Service in the future. He believes, having considered the different models that
exist elsewhere, that the appropriate approach here to preserve the independence of the judiciary from the Executive is to
establish a body at arms length from Government under a Board chaired by the Lord Chief Justice. The Board would also have
representation from the Ministry of Justice, as well as judicial, legal and independent input. This arrangement is often referred to
as a non-ministerial department. While there is a relationship, therefore, with the ministry (and there would need to be clear
accountability mechanisms) the purpose of such a structure is to ensure appropriate distance from direct ministerial control so as
to preserve the appropriate constitutional position vis a vis the judiciary.
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16. One of the strengths of such a regime is that there is a clear mechanism for ensuring that the necessary resources are
provided for the courts in line with the statutory responsibility on the Minister of Justice to secure an efficient and effective system
to support the carrying on of the business. A concern is that if the funding is not provided by this means then, if the budget is part
of the justice budget as a whole, it would be subject to pressures elsewhere which might impact adversely on the operation of the
courts and independence.

17. It has also been argued that a Board structure reinforces the independence of the judiciary as well as improving the
relationship between the courts staff and the Board and, therefore, assists in the improvement of the delivery of civil and criminal
justice.

18. The non-ministerial department model is currently in place in the Republic of Ireland and is proposed for Scotland (as well as
being evident elsewhere in Europe). Further details on these models can be provided if required. It is common to both that
legislation is, or will be, required to establish this arrangement as well as the governing Board.

19. Thought will clearly need to be given to the precise approach taken to the Court Service under devolution but the Lord Chief
Justice thinks that it is essential to take into account the need for the judiciary to be independent of the Executive, for there to be
an efficient and effective system in place for administering the courts, and for there to be recognition of the approaches being
taken in other jurisdictions.

Conclusion

20. The Lord Chief Justice wants to emphasise the importance of preserving the independence of the judiciary; his hope of a
constructive working relationship with the Minister(s) for Justice; the need for consultation on issues impacting on the judiciary;
the need for a protocol between the JAC and the FM/dFM; and his view that the Court Service should become a non-ministerial
department under a Board to safeguard independence.

21. The Lord Chief Justice will make himself available to give evidence to the Committee if it would find that helpful.
Simon Rogers

Principal Private Secretary to the Lord Chief Justice
Stephen Graham Esq

Clerk to the Assembly and

Executive Review Committee

Room 428, Parliament Buildings

Stormont Estate

BELFAST BT4 3XX

[1] General Assembly resolutions 40/32 of 29 November 1985 and 40/146 of 13 December 1985
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[2] And Government sponsored bodies as appropriate.

[3] The UN Basic Principles state: “7. It is the duty of each Member State to provide adequate resources to enable the judiciary to
properly perform its functions.”

‘ ' Methodist Church in Ireland

Council on Social Responsibility

Northern Executive
Rev. Dr. Frederick L. Munce MBE

Stephen J. Graham (Committee Clerk)

Northern Ireland Assembly and Executive Review Committee
Room 428, Parliament Buildings,

Belfast

BT4 3XX

17 August 2007

Dear Mr. Graham,

Inquiry into the devolution of policing and justice matters
General Introduction

1. The Council on Social Responsibility (CSR) is a department of the Methodist Church in Ireland that seeks on behalf of the
Church to undertake informed study and analysis of a range of social, political, economic and constitutional issues. It attempts to
consider these issues with insight, and to provide realistic and practical recommendations for action.

2. We welcome the opportunity to submit an initial response to the Northern Ireland Assembly and Executive Review Committee in
relation to the transfer of policing and justice matters.

3. We request the Committee note that this initial submission is due to the short period of response time available from receipt of
your letter (16 July 2007) until the final submission date (17 August 2007), and this during the summer season when many of
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those whom we normally consult are on holiday. It would also have been helpful to have sufficient time to consult fully the
Northern Ireland (St. Andrew’s Agreement) Act 2006 and policing and justice matters under Schedule 3 of the Northern Ireland Act
1998. We will respond more fully when we have had the opportunity to consult with our members and interested parties.

4. We recognise and acknowledge the necessity for the devolving of police and justice matters to the Northern Ireland Assembly in
the interests of democracy, transparency and accountability and that it should be as soon as possible, consistent with good
governance, human rights compliance and be a workable, robust institution.

5. Clearly there are a number of reserved matters upon which the Church does not have a strong view or opinion. There are,
however, reserved matters to which we now refer.

Political

6. The real political questions over transfer of responsibility of policing and justice powers surround time-scale and control
mechanisms, i.e. what is the composition, power and nature of the Ministerial Department? Furthermore, should the present
political situation in the Assembly for Northern Ireland break-down, how quickly does the Northern Ireland Office take over and to
what extent should the Northern Ireland Office retain a watching brief?

One potential model could be that two separate ministers are appointed. One minister for policing and one for justice. They should
probably head two departments, but it may be possible to integrate them. Clearly if this were the scenario, they would have to
work together to a large degree.

Legal

7. The area of the workings of the legal profession and all matters relating to the Supreme Court are of interest. The Bain Report
(page 112) on the Review of Legal Services in Northern Ireland presents a good overview on how legal services operate.
Specifically however, we do have strong views on ensuring the independency of the judiciary and the maintaining of fairness and
integrity in the legal processes. There could legitimately be a range of opinion as to how this may be achieved. We believe the
legal profession through the Law Society and other bodies are well placed to submit their views directly to the Committee and we
look forward to receiving details of their submission in due course.

Justice

8. The CSR is interested in exploring and investigating ways and means of instilling confidence in the whole community and thus
supports the establishment of a Ministry of Justice. One obvious Doomsday scenario for most people is the possibility of a Minister
for Justice who is partial, or who may not discharge properly the function of the office because of a party political slant. There
must be safeguards and a constant watching brief to ensure integrity and fairness in this vital area. A question needs to be asked:
what sanctions could be taken in a situation where republican (or loyalist) paramilitary racketeering, crime and gangsterism takes
place and continues where there is say, a Sinn Fein (or Unionist with links to loyalist paramilitaries) Minister(s) for Justice? The
CSR hope this situation would not occur and urges that confidence-building sanctions for such a scenario is put in place.
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It is also important to state that we believe any Minister of Justice must not have the power to override the decisions of the Chief
Constable of the day. This is imperative particularly as it is the role of the Northern Ireland Policing Board to provide the checks
and balances for the PSNI.

Policing

9. We are intensely interested in encouraging good policing and practice. We believe the Northern Ireland Policing Board has been
(and continues to prove) effective. Substantial progress has been made and this is to be welcomed. It is our fervent hope that
such progress continues. If this is to happen there needs to be a development of trust. There is also the need for sensitivity as to
whom the PSNI advise and report. Those to whom they may potentially report may have been former terrorists. We believe the
proposed triple lock of government, assembly and executive is essential. Reassurances regarding the control, role, authority and
responsibility of the PSNI and the Chief Constable should be clearly outlined, and any legislation affecting the PSNI should be in
line with policing in the rest of the United Kingdom.

Victims

10. The Methodist Church through the CSR has a particular and caring pastoral commitment to victims and has been prominent in
dealing with deep-rooted hurts experienced by many. Our publications, ‘Healing the Hurts of the Past’ and ‘Towards a Theology of
Suffering and Pastoral Healing’ are worship liturgies and bible studies and are widely used by all Christian churches. A submission
was made to the N.I. Affairs Committee on ‘Reconciliation — Ways of Dealing with Northern Ireland’s Past’ and pastoral concern in
action has been suggested through ‘Methodist Memories’: memories, emotions, tales and healing. These documents may be
accessed through www.irishmethodist.org and following the links. The N.I. Human Rights Commission, the Northern Ireland Office,
the Christian Churches in Ireland, the political parties and other agencies have acknowledged the efforts of the CSR in relation to
victims. Victim’s issues will continue to be central in the formulation of a strategy for the future.

Prosecution

11. Prosecutions, particularly for those offences carried out prior to the Good Friday Agreement may lead into a discussion on the
need for a Truth Commission or some other body to be established to consider unsolved murders and crime. It is important that
the questions be raised: Do we need this type of Commission or are further enquiries simply a drain on the Exchequer? What
would be the likely outcomes of such a Commission?

On The Runs

If legislation such as that earlier proposed for ‘On The Runs’ is received and adopted, then the moral position is repugnant. The
view would be that the offenders could be seen to be getting away with murder and crime without paying their due to society.
Especially for victims, whose loved ones are dead, this would be very hard to take and to accept.

While it may be understood that this is not amnesty, it may be mere words. There would be a judicial process to go through but as
http://www.niassembly.gov.uk/assem_exec/2007mandate/reports/report22_07_08R_vol2.htm (52 of 294)02/04/2008 16:04:03



Welcome to the Northern Ireland Assembly

the outcome would be decided in advance, it becomes increasingly difficult for the ordinary person on the street to see the
difference, hence ‘violence and paramilitaries with all the perceived attendant crime wins again’. Will part of any renewed
legislation also allow freedom from prosecution for members/former members of the security forces? None of this would be helpful
or act as an incentive for truth recovery processes.

The matter of ‘OTR’s’ will need to be dealt with as in other conflict resolution situations. Theoretically and academically it may
make good sense to bring closure in this way, but it would be very hard to take for so many, a high price to pay and this in itself
will bring a corrosive element to any such resolution.

Clearly, the ‘OTR’ issue is very raw and an open wound for many victims. The appointment of a Victim’s Commissioner will be
pivotal and a genuine process of engagement, persuasion, and listening to the hurts will be vital to the success of the Ministry of
Justice.

Further issues arise: once free, do these people still operate on ‘license’ as with the early prisoner release scheme? If not, then we
recommend they should be. Perhaps some form of probation process could be established. Could the International Monitoring
Commission or some other agency have a role in monitoring the activities of former ‘OTR’S’?

We could reasonably expect the N.I. Human Rights Commission to have a major involvement in these processes.
Other unfinished, yet related, business; The Disappeared and the Exiles

The fate of those who are still missing — ‘The Disappeared’ - is very poignant. Will closure be possible and has every legal,
financial, and political stone been turned? What can be said about the fate of those who have fled Northern Ireland — ‘The Exiles’ —
because of paramilitary intimidation and their form of ‘justice’? Even though some of these people may be law-breakers or at least
anti-social in their behaviour, where is their justice now?

It could be that the simpler and better option is that the whole difficult matter of ‘OTR’s’, The Disappeared, and The Exiles needs
to be re-visited and for all party discussions to take place.

We look forward to hearing from you in due course.
Yours sincerely
Rev. Frederick L. Munce MBE DUniv

49 Olde Forge Manor (028) 90604200
BELFAST BT10 OHY 07773 656834
fredmunce@myself.com
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trust this will not present too much of a difficulty for the Committee.

I verv much hope that the Comerittee will find the enclosed response helpful.
Wy ocolleaguss and 1 owall e pleased to make ourselves available if the
Cormrmifiee requires any further evidence.
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1. Tne Morthern Irelend Court Service was established in April 1970

undsr secaen 69 of the Judicature (Morchern Irsland) Act 1978 as a
seperate and distinet Civil Servics of the Crown. It is independent
therefore from the Northern Ireland Civil Service and the Nonhemn
Irzlznd Office. The Lord Chancallor is the Minisier responsiple for
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the Coum Service. In anticipation of the future devolution of justice,
he has power vader section 78 of the Justce (Northern Ireland) Act
20032 to apolish the Court Service and transfer 1ts functions.

The primary funetion of the Court Service 15 to provide administrative
support for the courts, cemain wibonals and the Enforcement of
Judgments Office gf well a2 to support the Lord Chanceller in the
dizcharge of his responsiBilities in Northemn [reland ineluding those in
relation to judicial appointrents end the legal aid system, Most of the
functions which the Courr Service discharges in Morthern Ireiand &re
statutonily those of the Lord Chancellor rather than the Courl Service
itself, The Court Service also advises the Lord Chancellor on all
policy and legislation affecting the above matiers.

The Court Service has approximately 750 members of stmff. Its estate
conorises 11 counrthouses and additional offics acoommodation in
cther lacations, primanly mn Belfast City Centre. A map of the couri
veries 1= ol Annes A,

Aosumumary of the Couwrt Service finoncial sertlement for the
Comprehensive  Spending Review period 2008-2011 (incleding
provigion tor l2zal aid) is at Annex B.

MAIN FUNCTIONS

=

The functiens carmed out by the Court Service fall inte the following
main areies and are resarved or excepted under the Northern Ireland
et 1995 (apam from tribunals which are already transferred). The
cnly Court Service matters not opén to transfer are judicial pay.

pensions and other erms and conditions, A copy of the relevant
provisions of Schedules 2 and 3 to and section 82 of the Northem
Tvaland Aer 100% le atrarhad 2t A nmfee [
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Court Administration

The Lord Chancellor 18 under & statotory duty (section GHA
of the Todicamre (Nomhern Ireland) Act 1978 ag inserted by
the Constitational Reform Act 20035 to ensure that there is
an efficient and effective system 1o support the carrying on
of the business of the courts in Nomthern Treland and that
aporopriate servicss are provided for those couns. He is also
under & dury o maintain the Enforcement of Judgments
iOffice (the office respomsible for enforcing civil cour
judgmeants} within the Court Service.

The starutory fepetiong of the Courl Service (under section
&% of the Judicature (Northemn Ireland) Act 1978) are
facilitae the conduct of the busingss of the courts and o give
effect 10 wdzments o which the udgments Enforcement
iorthern Ireland) Onder [9B] wpplies.  In practice this
mvolves ensuring the avaslability of count venues and count
staff, supporting the judiciary and facilitating court users.
Ihe Lord Chancellor has many other specific functions
associated with the administration of the coums including,
for example, the armangements Tor jurors,

Judicial Appointments

Pae Lord Chancellor is the Minister responsible for all
pdicial appointmants i Morthern Treland. The Locd
Chaneellar g responaible for appeinting, or recomiménding
w rer Majesty the appointment of, all Judges, Mamisimates
amd Chairs of Tnbunals. He does so, in the case of
appoinunants up 1o the level of High Court Judge, on the
recommendation of the Judicial Appointment: Commmiszion
JACT which was crested under the Justice (Monhem
Ireland] Act 20020 The Lord Chancellor is responsible for
the appointment of members of the JTAC and provides its
tuncing. The Losd Chancellor is also respomsible for the
sppoieen: and remaneration of the Judicial Appeintments
Chthidsman funder section 94 of the Justice (Morthern
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L

[reland: Act 2002 as inserted by section 124 of the
Constibaional Reform Act 2003) who is responsible for the
invesnganon  of  complaints  connected  with  judicial
Eppoilniments,

Provizion was mads in the Justice (Morthern Irefand) Act
2002 for the functions in relatton W judiciel appointments
gnd the JAC to be conferred on the First Minister and
Depury First Minister on devolution of justics and policing
powers, [n order 1o egrablish the JAC in 2005 however the
functione in ralatien to it were transferred to the Lord
Chancellar under the Jusdce (Nomthern Ireland) Act 2004,

Tribunals

The Lord Chancellor through the Couwrt Service s
responsihle for the administration of several Morthern
Irgland tmbunels TAnnex D which also lists the tribungls
sponsored by NI Departments).  In March 2006 the then
secrelary of State announced that operstional responsibility
for the tmbunals currently sponsored by the Monhern [reland
Departments would transfer to the Coord Service undsr an
agency agresment. Statutory responsibility for each tribunal

Service and the Departments have been considering the
adminisirative and financal procedures necessary fo suppor
such an amangement which will now be subject o the
pgreement of the NI Executive. The sxpectation would be
that the Court Service will become a unified courts and
tningel admdnisration and will be restvled the Courts and
Tribunals  Service a8 forsshadowed o the Devolving
Policing end Justice Discussion paper.,
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Legal .‘nﬂ

(IR The Lord Chancellor hes a range of responsibililies in
relation w publicly Tunded legal services, as provided for i
the Legal Aad, Advics and Assistance (MNorthern Treland)
Lirder DUl and e Access o Justice (Mosthern Treland)
Crder 20030 This inclodes sponsorship of the MNorthern
Ireland  Legal  Services  Uomimizsion (LS which
administers the legal aid svstem.  The allocated running
costs tar the 1O for the corcsnt year (O7/08) are

appronimately £7m per annum while £65m is allocated to
legal ad,

ATIONSHIP W] DI i

6. It 15 an established consrtuticnal principle thet the judiciery are
independent of government. Section 1 of the Justice (Northem
Ireland) Act 2002 (as substituted by secton 4 of the Constimtional
Reform Act 2005) expressly conflnms the continuasd independence of
the judiciary. The intgntion is thet this will be further snderpinned by
& concordar barween the NI Executve and the Secretary of State and
Lord Cheneellor, A dra® Concordat was provided to the Policing and
Tustice subegroup of the Programme for Gavernment Committee last
December

7. The Lord Chiel Tustice of Northemn Ireland, Sir Brian Kerr, is

Fresident of the cours of Northern Ireland end Head of the Northem

Treland Judiciary, The Lord Chief Justice is therefore responsible for

maters such as court sittings, essignment of judges and handhng of

complaints  against the jediclwy.  He is also responsible for

represening the views of the judiciery o Parliament, the Northem
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=

[reland Aszsembly and to Ministers,

VLY N issD

». As mdicated n the government's discussion puper ‘Devolving

Folicing and Justice In MNorthern Jreland” (“the discussion paper™), i is
grvisaged that coun and inbunal adwinistration would  ender
devolurion be dischargad by a Courts and Tribupals Agency of the
Drepartment of Justice,

9. When it was established I Apell 1979, the Court Service was

deliberately positioned apart from the Northem Ireland Office and the
Soorthern Lreland Civil Service s an aoknowiedzment of the perticular
semsitvities associated with the courts and judicial independence. The
Lord Chancellor was made the Minister for the Court Service in
moogmbon of his then unique constibutional statgs as head of the
Judiciary

L. Consideration 15 being given to how the Count Service should relate

l

toa fure Depertment of Justee,  In FEngland and Wales and in
scotland the ammngements for court administretion are also being
discussed.  We are aware also of the different model for couns

adrninistration in place 0 the Republic of Irelind, H.ML Govemment
will consult with the First Minister and deputy First Minister in due

COLTSE

JFinally the Committee will wish o note that the Court Service 15
participating in the programme of work which is being led by the N1
(from whom the Committes has already taken evidence), with a view
ta being n a position to devolve the matters for which 1t is
responsible, if the Assembly should s0 request
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ANNEX B

NORTHERN IRELAND COURT SERYICE
CSR SETTLEMENT

The terms of the CSRE 07 settlement were based on the 2007108 baseline
(agreed under SR04,

Tt set out the departmental expenditure limits as in the following table.

MNorthern Lreland Court Service Z008AYS 200910 2010v11

CSR 07 Settlement £m £m £m

[EL: MI Legal Services Cominission 63.0 6o GE.0

[EL: NI Judicial Appoinimenis

Commission 14 14 L4

Total Deparimental Expenditiare Limat -

(Resource) 132.3 131.5 131.0

Of which: near cash 1150 1140 IR

O which: Non cash 7.3 I7.5 I8

Departmental Expenditure Limit {(Capital) T T4 74

DEL: Deparmental Expenditwre Limi
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ANNEX C
NORTHERN IRELAND ACT 1998

SUCHEDULE 2
EXCEPTED MATTERS

Section 4(1)

The appontment and removal of judges of the Supreme Cournt of
Judicamere of Nenham Ireland, holders of offices listed in colurm | of
Scheduie 3 1w the Judicature (Sorthern Ireland) Act 1978, counry coar
nudges. recorders, resident magistrates, lay magisirates, justices of the
p“—d.-..;:' m-,:r:h-:r'w. ol |u-.n::|1|l|: COAiT pmela. r:m.:-u s, I:J'_||_ C h:._r d.m:l nthc'

[ B T
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Bocial Secunty Commigsswoners lor Norhern [reland, the Chisfl ancd
other Chuld Support Commissioners for Northem [reland and the

Presidens and other mambers of the Lands Tnbuapal for Momhern
Ireland.

SCHEDULE 3

RESEEYED MA'TTERS
Section 41

15
All mnatters, other than those specitied in paragraph 11 of Schedule 2,
sefanng o the Supreme Conrr of Judicatare [Count_of Indicatuie] of
Morthem  Ireland, county cowrts, courts of sumimary  jurisdiction
fameluding magisirates’ courls and juvenile cours) amd  coroners,

il]n.'..l.l-ﬂ:i]lE 'pn_u."-:l_llj:[". evidlance, ._'|]_'||_h‘:1'|'=.,_ iln:’il."r;. LOsTs, ||.'“g.'|| aid and the

registration, execution and enforcement of judgments and orders Dul
nist—

[a) bankruptey, insalvency, the winding up of corporate and
unincomorsled  bodies  or the

1TI;|.:E||'|:'L |,"[ ih[l;‘"'lt_"::llll:'ll".:h ar
compasitions with creditors;

)

the regolation of the profession of solicitors
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17

AT inarress Cincluding procedure and appeals) relating to—

il the Cheel and other Socml Secunty Commissioners o
Morthern Ireland; or

ik the Chief and cther Child -'“:"[.Zj.l'l."H Conmrmssioners Lor Momthern
Prex b,

bt mt anny oater within parsgraph 11 of Schedule 2.

JUSTICE (MORTHERN TRELANDY ACT 2002

81 Excepted matlers: judicial office-holders

In Schedule 2 te the Nosthem Treland Act 1998 (¢ 47 (excepted matters).
in paragraph 11 (appointment and remeval of boelders of cenan judicial
ollcesl—

(ap for Pappoinbment and semoval” substitalie Cderenmonanon of the
|I."||||||'||'!.'i5|i|!l|..\, hl]EH"Ii‘"III'IiI'iI!-'II a'l_'l'.ll I'l|||l"| TS -\._I:'I:ld.,‘l'lli'l[l_'-«. i+
service (oiher than those relating o removal from office}”, and

(bt for 7o the Chiet and other Chuld Soppont Uommissioners for
Morthern Ivcland and the Presudent and other members of the
fands Tribunal for Morthem Ireland™ substituie “and the Chiel
and orher Chald Suppornt Comunissioners for Morthern Treland™

0
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ANNEX D

COURT SERVIUE & OTHER DEPARTMENTAL

TRIBUNALS
Tribunal | Depariment responsible
Office of the Chief and other Social ! yorthern Ireland Courl Service

security and Child Support
Commissioners, Pension Appeals
Lommission and Pension Appeals
Tribunal

Trattic Penaliies Tribunal

W1 W aleation ']'rihl:lg'.a.l

Special Bducation Nesds and Disabiiy Department of Edocation
‘Imibunal

OHfice of the industral and Fair | Depastment for Emplovment and
Employment Tribunal Learming

Keserve Forces Belnstatement O ooaumiies

Lands Tribunal _j_')n:pm111-:nt of Finance and |
SR I _ Persomnel =~ .
Care Tnbunal Departnent of Health and |

Social Services and Public Safely
Mental Tiealtl Beview Tribamns!

Trbunal under Schedule 11 of the
| HISSENT) Oder 1672 |

The Appeals Service Department for Social Development
Rent Assessment Panel

Flammmg Appeals Commission’Water AT CEMIDEN

Appeals Commisson
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Cnmunal Ingunes Compensation A ppeals | Northem ireland Office
Fanel '
Medical Appeais Tribunal (Police] |

Northern Ireland
Human Rights Commission

| BRELAND
HUMAN
RIGHTS

COMBMISSION

Assembly and Executive Review Committee Inquiry
into the devolution of policing and justice matters:
Evidence of the Northern Ireland Human Rights Commission

1. The Northern Ireland Human Rights Commission (the Commission) is a statutory body created by the Northern Ireland Act
1998. It has a range of functions including reviewing the adequacy and effectiveness of Northern Ireland law and practice relating
to the protection of human rights,[1] advising on legislative and other measures which ought to be taken to protect human rights,

[2] advising on whether a Bill is compatible with human rights[3] and promoting understanding and awareness of the importance
of human rights in Northern Ireland.[4] In all of that work the Commission bases its positions on the full range of internationally
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accepted human rights standards, including the European Convention on Human Rights (ECHR), other treaty obligations in the
Council of Europe and United Nations systems, and the non-binding ‘soft law’ standards developed by the human rights bodies.

2. The Commission welcomes the opportunity to respond to the Committee’s inquiry. There is no overwhelming human rights
principle favouring decentralisation of policing and justice, and it should be noted that the central government retains ultimate
responsibility for ensuring compliance with the state’s international human rights obligations. The Commission nonetheless broadly
welcomes the proposed devolution of these matters, to the extent that it provides opportunities to bring a rights-sensitive area
under more localised democratic control and accountability, which has the potential to enhance cross-community confidence in the
wide range of organisations involved in delivering policing and justice. That enhanced confidence ought, in turn, to bring about
enhanced representativity and effectiveness, and thereby should improve the capacity of the policing and justice systems to
protect human rights and provide appropriate responses to violations, in terms of investigation and redress.

3. In making its response, the Commission draws, in particular, on the following human rights standards relevant to justice and
policing:

i. The European Convention on Human Rights, in particular, Article 2 (everyone’s right to life shall be protected by law); Article 3
(no one shall be subjected to torture or to inhuman or degrading treatment); Article 5 (right to liberty and security of person); and
Article 6 (right to fair and public hearing within a reasonable time by an independent and impartial tribunal established by law);

il. Article 5 of the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) which undertakes “...to
guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law”;

iii. The Report of the World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance,[5] which “calls

upon States to provide effective access to administrative and legal procedures and other remedial action to victims of racism, racial
discrimination, xenophobia and related intolerance in the workplace”;

iv. General Recommendation No. 12 of the United Nations Committee on the Elimination of All Forms of Discrimination Against
Women, relating to “legislation in force to protect women against the incidence of all kinds of violence in everyday life”;

v. UN Security Council Resolution 1325 (women'’s direct role in conflict resolution and reconstruction processes) and Article 7 of the
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) (women'’s equality in political and public life/
taking part in forming government policy), and

vi. the UN Convention on the Rights of the Child, in particular Article 3 (best interests); and Article 12 (right to express opinion).
Scope of devolution

4. The Terms of Reference seek “To identify those policing and justice matters which are currently reserved matters under
Schedule 3 of the Northern Ireland Act 1998 (the 1998 Act); and to consider which of these matters should be devolved and the
extent to which they should be devolved”.
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5. It is apparent that, whatever the extent of devolution, some matters will remain within the competence of the central UK
authorities, and in a range of matters there will need to be effective co-operation with the Republic. It will be important to ensure
that there is clarity of ministerial functions and administrative arrangements across the jurisdictions (i.e. Northern Ireland, Republic
of Ireland and the UK) in relation to responsibilities for excepted and devolved matters that may cross boundaries.

6. This may include, for example, inter-relationships between PSNI; Metropolitan Police; Garda Siochana; the Security Service;
Serious Organised Crime Agency (SOCA); and the Border and Immigration Agency. In particular, attention should be given to
ensuring clear arrangements are in place in relation to information sharing and accountability mechanisms of the above
organisations.

7. Clear protocols are required governing the handling of covert human intelligence sources (CHIS) managed within PSNI and the
Security Service, alongside robust accountability mechanisms in relation to oversight of covert policing operations. It is important
to ensure that the Office of the Police Ombudsman should have the necessary powers to fulfil this important function in relation to
policing, and that the same or similar oversight should extend to CHIS management and covert operations of the Security Service.
There is a clear risk that different levels of accountability could provide a disincentive for CHIS to co-operate with the police.

Departmental model

8. The Inquiry additionally seeks “To identify the preferred ministerial model and procedures for filling the ministerial post/posts
for the new policing and justice department”. We are not clear from the call for evidence as to whether the Committee intends to
limit discussion to the departmental model as specified in Schedule 5 of the Justice and Security Act (2007), or whether there is
scope to explore the range of models outlined in the discussion paper produced by the NIO, Devolving Policing and Justice in
Northern Ireland (2006).

9. Whatever departmental model is proposed, ministerial appointment procedures need to ensure that the interests of the diverse
population of Northern Ireland are fully represented. While it may be considered more urgent or more necessary to address this
issue in terms of “the two main communities”, given the history of sensitivities around policing and justice, we should not lose
sight of the fact that Northern Ireland society is becoming ever more diverse. The Commission would not venture to intrude on the
discretion of democratically elected MLAs to determine whether representativity at this level requires a dual ministry or deputy
minister, or may be secured by robust oversight mechanisms. It would, however, point out that if opting for a dual model that at
least in the short term will de facto represent only the two main traditions, there is some risk that this would serve to entrench
difference and could marginalise the attention given to other interests.

10. There should therefore be scope to review the ministerial model and procedures for fulfilling the ministerial posts as we
progress towards a more stabilised society and increased confidence within communities of policing and criminal justice functions.
This might involve reviewing any requirement that restricts ministerial candidates to membership of the larger political
designations. It may also involve reviewing the efficiency of a dual ministry, giving consideration to the desirability of moving
towards a more ‘normal’ model of a single ministry. It is surely to be hoped that, over time, we may move towards a situation
where the policing and justice ministry is no more contentious than any other major department.
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11. Whatever model is preferred, there should be a clear delineation of ministerial responsibilities in relation to decision making
processes across the criminal justice agencies, particularly if the model is headed up by two ministers.

12. Robust scrutiny and oversight and accountability mechanisms governing devolved matters must be in place so as to build
public confidence in the criminal justice system. If at some future date those mechanisms are themselves to be devolved, they
must remain independent of the ministry.

Preparations: not merely institutional issues

13. The inquiry is asked “To identify what preparations need to be made by the Northern Ireland Assembly to facilitate the
devolution of policing and justice matters and what preparations have been made”.

14. It is important that the Inquiry considers the necessary steps needed to establish structural arrangements, but conceptual
issues around policing and criminal justice should also figure in the discussion. While the focus to date has been on constitutional/
ministerial arrangements for the devolution of criminal justice functions, opportunities present themselves in which to consider
issues relating to the vision and values that underpin a future devolved criminal justice system in Northern Ireland. This might
include, for example, ensuring that alternatives to prison are thoroughly investigated for low-level, low-risk offenders (this
category would include women prosecuted for non payment of fines); and that community-based restorative justice schemes are
fully utilised wherever appropriate.

15. It might also include re-visiting definitions of security within a post-conflict society. For example, recent research[6] has
demonstrated that many women characterise security as a “holistic concept which encompassed a range of ‘securities’, and within
which personal and economic security is central”. This concept has a direct bearing upon values and targeting of resources that
underpin initiatives to deliver and sustain safe environments in the public and private domain.

16. This research also refers to the need for a “more robust analysis of how policy makers analyse and think about the impact of
different policies”. This highlights the importance of UN Security Council Resolution 1325 (women'’s direct role in conflict resolution
and reconstruction processes) and Article 7 of CEDAW (women’s equality in political and public life/taking part in forming
government policy).

17. Other relevant research that may be of interest to the Committee is the international comparative research carried out by the
Committee on the Administration of Justice (CAJ), Change and Devolution of Criminal Justice and Policing in Northern Ireland:
International Lessons (2006). This report examines possible institutional models that a devolved criminal justice system might
adopt and seeks to identify institutional models that maximise human rights protection, promoted accountability and afford
protection to minorities.

Assessing cross-community confidence
18. Although not expressly addressed in the Terms of Reference, the Committee may wish to explore what steps need to be taken

to assess the level of confidence within communities prior to the Assembly requesting devolution of policing and justice matters.

http://www.niassembly.gov.uk/assem_exec/2007mandate/reports/report22_07_08R_vol2.htm (72 of 294)02/04/2008 16:04:03



Welcome to the Northern Ireland Assembly

This is particularly relevant to Northern Ireland where there is a long legacy of mistrust and lack of confidence in the criminal
justice system amongst some communities, making achievement of meaningful consultation with communities difficult and
complex.

19. To the extent that cross-community confidence in any proposed model for devolution is a pre-requisite, this might be a timely
opportunity for the relevant oversight and consultative bodies (for example, the Policing Board, District Policing Partnerships,
Community Safety Partnerships) to assess their respective and collective roles in terms of an ability to provide space for diverse
interest groups wishing to contribute to discussions relating to the future shape of policing and justice functions. Groups that may
not to date have engaged with the issues include, the traveller community; the children’s sector; minority ethnic groups including
migrant workers and the lesbian, gay, bisexual and transgender population.

20. We hope that this response will help inform the work of the Committee. At this time, the Commission is not requesting an
opportunity to present oral evidence; we will of course be pleased to provide clarification of any matters arising from this response.

August 2007

Northern Ireland Human Rights Commission
Temple Court, 39 North Street
Belfast BT1 1NA, Northern Ireland

Telephone: (028) 9024 3987
Textphone: (028) 9024 9066
Fax: (028) 9024 7844

Email : information@nihrc.org
Website: www.nihrc.org

[1] Northern Ireland Act 1998, s.69(1).

[2] Ibid., 5.69(3).

[3] Ibid., s.69(4).

[4] Ibid., s.69(6).

[5] Durban, South Africa, 31 August — 8 September 2001; paragraph 108.

[6] Re-Imagining Women'’s Security and Participation in Post-Conflict Societies: Key Findings, October 2006.
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Northern Ireland Law Commission

Inquiry into the devolution of policing and justice matters

1. The Northern Ireland Law Commission was established by the Justice (Northern Ireland) Act 2002 and the relevant sections
were brought into force on 16 April 2007. | was appointed chair of the Commission on that date. A chief executive has now been
appointed and it is hoped that the 4 commissioners provided for in the legislation will be appointed in October. The Commission
will then embark on a process of consultation leading to the establishment of its work programme in accordance with the
legislation.

2. The establishment of the Commission was a recommendation of the Criminal Justice Review Group and its remit covers civil and
criminal law including practice and procedure and revision and repeal of statute law.

3. At present matters relating to the criminal law are the responsibility of the NIO and matters relating to practice and procedure
within the courts are the responsibility of the Northern Ireland Court Service. The remaining matters are mainly the responsibility
of Northern Ireland Departments.

4. The Commission will have to establish robust consultation procedures in respect of the development of its work programme.
That will include consultation with the responsible departments. If policing and justice matters are devolved it will be necessary to
put in place arrangements to ensure that the Commission has the opportunity to consult appropriately with the Assembly on any
proposals relating to those issues.

5. The Commission’s work programme must be approved by the Secretary of State who is obliged by s 51(3) to consult the First
Minister and deputy First Minister on that issue.

Declan Morgan

Chair
Northern Ireland law Commission

Northern Ireland Office
(Mr Paul Goggins MP)
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IROUIRY INTC THE DEVOLUTICN OF POLICING AND JUSTIGE
MATTERS

Than® you for your ietters dated 3 July 1o the Secretany of State and to myssl
recuEsling ool views in relation o the terms of referznce of the Assemily ard
Executive Heview Commaties’s Inguiny info the desolution of pokcing and

juskice mallens

Ag you will be aware, the Seoretary of Slate has agreed goes omal evidencs (o
the Comwnitles in Oelaber, | boost hat this wil help o inform the Commitles's
delibarations and will prasent oppottunities for discussion of the ssues
swiraunding the devalulion o policing and ushce  In s meantime I am
caontent that the Governmant's position has bean adeaualoty sat oul by
officials at the earlier ovidonce session, by e July summary papdér allenng
Ine Secretary of Skale s assessment and oy the 2006 discussion documend,

“Davoleing Policing and Justics’

With padicuiar relerenos W (he Commifbes's Grsl Bwd ferms of relarancs, ha
July summary paper indicated thal it 5 the Govarmnment's firm viess thad in
order For The doeolution ol pohcing and jusbioe malters (o word ellestively,
these matbars (as sof oul i paragranhs 8 fo 12, 144 to 154 and 7 of Schodule

It the 1888 Acl) shioula devolees in bulk and 3t the same Lme, Howsvar, &8s
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MNorthern
Ireland

[ 2006 dscussion document sxplained, there is soms acaps for flexibildy in
cortlain discrede areas which woulks (F triz were the wizh of the Aszambly ar

Parbimment adlow thean (o remain resemved withoul aflecting ihe ooeraility of
e jushce and policng svsbem as g whole, These arsas are clearty identfied

in the 2000 discuszsion documeani

This remains the Government's position and the Secretany of Slals will ba
happy to discuss these and other issues n greaiss defad dunrg the eydence
zezsion. Witk that in mind. we do not have anything subsland we to sdd bo s

mealeEnal al s stage but we are grateful for the coporunidy 1o offer our views

FALL GOGGING MP
Miruater of stale tar Nodham ireland
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Professar Sir Dezmonid Rea
Shairman

Data:  Zeafuly 2007

ir Sephen J Graham
Commiltios Clark

Execulive Heview Committoe
Foom 428

Earliameant Buildngs
Htormont Eatate

Halfasi

Chzar Mr Garahanm

Northern

Ireland Policing Board

(iroiicing

INQUIRY INTO THE DEVOLUTION OF POLICING AND JUSTICE MATTERS

I rafer to your letier dated 9 Juty 2007 viting submissions to the Assembly and Exscutve
Roview Commities in respact of its Inquiry inlka the Devolulion of Policing and Justics
Matiers. The irvitafion was considered by the Boasd's Corporate Policy, Planming and
Partormance Cormmitles al its meeding beld on 19 July 2007 and e foliosang submission

wis agresd

The Palicing Board supgorts the concept of develubon of policing &8s s81 out in
Recommeandation 20 of the Indepandenl Commession an Policing (Patlan Rapor b which
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alales

"Responshily for poficirg should be devolved fo the Novhorn lreland Execulive a5
Lo &% possire, axcapl fov malters of nalvng secumty '

In this contess the Policing Board recognises ihal the maor decisions around the
davolution of policang and justice matters, as sl oul inthe Terma of Referamnce for the
Committes’s Inguiry. are grimarily maters for the Poltical Parties to consider Howewe,
thare are two paints of principle which the Board sould wish to submd & this stage

Firsily, that the role and powers of the Board should nol be diminished under the
davohdion of podiceng ang justica, mauding that the Ghisf Constalde should remain
accountable soledy to the Board for the delvery of a palicing service in Narthem reland

This principle is consistent with Recommendation 21 of the Indsperdent Commisson on
Fahcing (Fatten Report), is consistent with paragrapn 13.7 of the Govermimant's
Discussion Papor on Devolving Policing and Justice in Norbem reland [February 2006,
and was alse a concusion unanimowsly agresd by the Assaembiy's Cammittea on the
Preqparaton for Government when il raported on law and order issues in Septambear 2006

Morihsm Irsland Folloing Mo
Wpraesia T A0 Claeergor Ve, CTrenedon Do e §UT 7 S
Tolde 27 GO0 2000 Faos JE8 00005520 Essablk vbormoacndin g orasiag ek ek vosomoranefrasl sl omgu b

Ubsiicing

Secondly, that the Chiel Constable's cparabional responability showd not be undermined
winan policing and justice powerns are devolved,

Thie Board will be hapey to attend an oral evidence session of the Committes to amolify
thiese princyples showuld this be of assistance The Board would welcoma the cpportursly to
ol thr Comelies on s gapenenca of the curent riparhis arangemeanis, nchiding the
resationship between 1he Board and the relevant Minister and Government Department
(MICY &nd b discuss e oporabon of I npanite arangoments wder devotufion.

Yours sincengly

- =
E)ﬂ B b "{L??
-
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Hecommendaanoans iram me raimen report ienoemne

the NI Policing Board Submission.

20 Responsibility for policing should be devolved to the Morthern
Ireland Executive as soom as passible, except 1or matters of
national secunty. [para. 6.13]

21 The powers of the Policing Board proposed in this report, m
relation to both government {(as now represented by the Secrctary
of Srated and the Chief Constable should in no way be diminished
when the povernment role in the inpartite arrangement passes 1o
the Northern Ireland Executive, (para. 6.15]
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Northern Ireland Women'’s
European Platform

SETR N
REgpilad 0 tf‘--'-
Ak ad Al

C NI
WEP

Wir. Stephen J Graham il s
Clerk 1o the Assembly Expcuiive Meview Comim e PLETF SR K
Room 426 )

Pariamant Buildings

Shermont Estain

Boitast BT4d XX

20 August Z0u¥

Craar B, GraiEm

Re: Policing and Justice Matters

Morhem reland Women's Burcosan Fatform (NWER | would like Lo thank
o Sor the oppertunity {0 respond L2 the congultation on devolution of policing
and justice matlers

HIWEP = enclosing 8 two page response whah = slresses lhe need lor
gandar balance in all aspects of policing and justics matlers with specifc

relErence o

«  Cormemibment 1o Gender Equality n Polzing and Justics Mattars -
Irmgshimrienting Intematons Commitmisn

+ Women and Prison in Northern freland; and
+ [Facts onWomen Praoners

I am alse altaching miormation on KWES. I you want o conlact e
organization pleass can you silher wite o7 e-mail

¥ OUre sancerely
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SJEARMETTE THORMTOM
HIWEP Vice Chalrperson

A BOEERD STRECT
HELFAST NOTiI Gid

TREE =i ekl G 18 AT Bisi fans
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CINFAE |RATAN B (TR BAHTLE HH TP

B i sprads) i lcnibor il il e Farsrche e Sownsl T ool e p ] Bafam

Inirescluction

1. On behall of Narthem relznd Women's European welccmes tha
apportuniy to submit an interest in policing and justice matters.

2. The Teims of Referencs set out seem o ba specific 1o e Commities
irs resyiising and reporting on the isswss of policing and ustics,

Commitment to Gender Equality in Policing and Justice Mitlers -
Implementing Intamational Commitmeant

A Morthem brelasd Wormen's BEuropean Flationm would ke b fake this
apportunity to ensure the commitment by the UK goverr ment to United
Matwwns Securty Cowncl Resolution 1325 on Women, Peace and
Secunty is fully implemanted and calls for in peace builcing
cormmunities:

v Paricipation of wamaon 2t alt leesls

»  Lagnder fraimng

«  Protection of womsn and girs

4, Marthem Irsland Wamen's Eurapaan SPlatlorm calls on e Inguiry 1o
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e AN bodies will be gerder-prootaed o incraase women's parbcipation &t
decision-making levels including the Committes inguinng into the
denvolution of policing and ustice matters

«  Apnoinl rmore womize at senior level and involee more women in
paalicing and odicial posts (ra Righ court udges no Chie! Constable or
Hgad 0f Prison biaven boen feemale)

= nwvesfigale reascns why woman arg apphdng for the police service for
Merthem Iralard but he numbers actually being accepted ara relatively
o anid relaim ng wormen is a prohlem

=  Toensure that gendsr is given the sams pranity 35 religion in
monitonng

s Fund and provide supgort for gender aensilive ralmng
= Fund local wormen's groups working for peace

»  Strengthen laws and guppon for messures 1o protect women and girs
Fram gender Dased violenos

Women and Prison in Morthern Ireland

6. To ansure the racommendations made in e seport The Frison Wilkin'
- The Improvement of Women at Hydebank Wood 2004-2006 are uly
implementad {Professor Phil Scraton & Dr. Linda Moore - NIHRC)

&, "Messurng Misery, delentian of asylum seekers in Kok refand a
statistical analysis 20022004, by the Refuges Acton Group reporad
there has bean a five-fald increase In the number of ferale asylum
sepkers baing detained in prison. Wnal rescurces ans raquired?

= s
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Women Prisoners - Facls

s  There are ovar 9,000 wamear in prisca i the UK - most should never
have heen sent thers

*  Appromimately e hirds are onoremand awaiting mal o sentence -
wrder hall receive a preon sentence while ans in five o soouitted
allerpelhicr

«  Tha punitive goarommant can Do damaging ioowosman s mental hesitn
and compound expeiences of delimisation, while often doing litthe 1o
support them or stop theimn re-offanding

v (b gosts ETT.000 8 year ko kesp & woman in prson, yetin 2003, 53% of
wormen released from prison were reconvcled within bao years

a  Prizson isinappropriate. unrecassary and hasmlul foe mmos] woesen
offerders — as well 38 expansive and usualy ineffective

= onily 16% have committed viclent offenoes — most ane irmariscned for
thett ar bandling of stolen cocds

& mora than B0% are molhars

e P0G aufler from two or morg mendal neallh prosiems

e 3T have altempled suicide; mearly @ guarier hove expanandaed il
harm

w o SO Pave oxpenenced domeshs violence Ihzugh athes
astimates pud this figure much higher
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Presbyterian Church in Ireland

Presbyter an

L} ELLARD

Church and Society Committee
Devolution of policing & justice

1. The Presbyterian Church in Ireland includes members who have served as police officers and, particularly over the years of the
‘Troubles’, has been very conscious of the level of threat which many have lived with and also the suffering that has resulted from
death and injury. We, therefore, make our comments from the context of having been supportive of policing.

2. We are also very much aware of the changes that have taken place in policing and are conscious of the challenges of adapting a
policing service to the new situation. We have been broadly supportive of the changes while having reservations about, for
example, with the 50/50 rule. At the same time, we believe that a police service should be more representative of the whole
community thus increasing its broad accountability.

3. With regard to the devolution of policing & justice we would express some caution. While our society continues to evolve in a
peaceful setting we would want to resist any changes which simply devalue the efforts that were made in policing and justice to
serve the whole community and the price that many paid in doing so.

4. While we believe it is a sign of a healthy society that it takes responsibility for maintaining its own rule of law, we also believe
that the time when this responsibility is taken on will have to reflect a maturity and integrity within that community and among its
leadership.

5. We would like to take the time to consult more widely before finally expressing a view and discussing it with you.
Rev. Dr. Lesley Carroll

Co-convenor Church & Society Committee
5 Lismoyne Park

Belfast

BT15 5HE

02890778279
Icarroll@presbyterianireland.org
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Probation Board for Northern Ireland
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Cherk fo he Assembly and Execubve Revew Commilles
Foom 4258

Parkamenl Buildings

Stormont

BELFAST

16 August 2007

Dear -Ehfﬁ-?/d(;”

INGLIRY INTO THE DEVOLUTION OF POLICING AND JUSTICE MATTERS
INTRODUCTION

The Probaton Board for Modbem Ieeand walcomes the opporburity o provide writlen
ayidence o the inguiry.

THE PROBATION BOWRD FOR NORTHERN IRELAND (PBNI)

Thie FENI is & non-departmantal public body created in 1982 through ths Probation Boand
{Morthem Ireland) Ordar. Under tha Order, the Beard has the followirg functions:

1. The Board shal -

(a) sacre tha mantenance of an sodsquale and eMcient probaban
SEMICE,

(b} securs fhat arrangements are made for persons to perform work
under Community Service Orders;

{g] provide such probaelion officers and other siafl as the Secrelary of
State consaders necessary 1o parform social welfare duties in prisons
and young offenders cantres; and

{d) undertake sweh othar dubes a3 may De prascsibed,

2. The Board may, with the approval of the Seeretary of State, -
(8) provida and mamiain probaton hosiels and otber establisbments for
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use in connechon with the supervision and assidtance of efendars

(b} provida and maintain bail hostels;

{ch make and give affect to schames for the supanvision and essisiance
af oifendars and the pravention of cims;

id) enter info armeangemants with wolumiary organisations or amy other
parsons (induding gowsmment depadimants and public bodins)
wheraby thosa orgenisations or parsons underiake, on such terms
(including larms as io paymant by the Board 1o Ihose organisations or
pErsans) as may be specified in tha arangemanis, -

(i he provision and mantenance of such hosiels amd  olber
establishments as are menboned in sul paragraphs (3) and (b);

() Lo give elfect to such schemes as are mentionsd in sun paragrapn
i)

Thie Board 15 appainded by, and responadble o, the Nodbem relasnd Ofice which funds ds
work, The Board has close working relabionships with other mambars of the crminal justica
systam and works in parinership with the voluntary z2nd communicy seclors. The Chief
Frobation Officer s & member of the Criminal Justice Boarnd which is chaired by a sonior
cfficial of fhe WO

T PBMI assussos and supanvises senous ollendors in Nodbem Ireland with its LIS
seing 1o protect the public by working with courts, othar crimenal justice agencies and
pariners fo reduce re-nffending and o integrate offenders sucoesstully back into the
CERmmL Ay

Ihe Boand sesks fo apply the highesl standards of govamancs. 0 produces a 3 pear
Corporate Plan which establishes the overall straieqy direction. Tae Plan sets out the
Board's aim o hedg reduce crime and the harm & does and ils vision b achieve axcellence
in e assessment and managament of offenders.

The Board has started the process of prepaning the cormpaorabe plan that will cover ha e
three yaars. In that plan, 1he Board will be outlining a greatly increased roke lor probation in
the managemant of alfendors, The Board also produces sach vear 3 Business 2lan thal
iduntifies the obectives, oulcomas and key pedormance measures for the year  The
Board recons its pedamancs ta the Minister on an annial bass.

In 2006407, the FENI supplisd 6,200 pre-santence reports 1o the cours and, ol the end of
March 2007, il was supervising 3,882 offenders. The Saoard amploys 380 stafl, deployad
across Modhem lreland in 35 officesireport contres. Its budgel is
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E17m

The PEMNI uses the NID Stalistics & Resaarch Agency figures for reeomvicion rates as a
measure of peformance. The aveilahle evidones suggests thalt pecbation is an effectiva
way of managing many affendars and can be more slective than ef ot prigen sentences,
The: most recent Bgures published In Jaruary 2007 show thal 51% of ofenders 5207 to
prscn re-offend within two vears, whereas 36% of offendors who are subjed! 1o
superdision in the community reoffend within two years. The comparable figures for
England and Wales are 87% and 53%.

DEVOLUTION

The FENIwould support the devalution of responsibility for pealicing and justice matsrs on
& basiE thal can comimand respect 8nd support across the CTImiLrly

The Board belaves that it is impartant Ihal Nedhemn Ireland has dsorstion o develon s
own approach ko policing and [ustice that is appropriate 1o ils reeds, drawing, as
necessary, on experience from Great Britain and othar jurisdiciione.

Tothia end, and in the hope that it might be usslul 1o g devolved administration, PR
organiged four seminars in 20067 to broaden tha debate about how o reduce offend ng
and re-offanding, The participants included policy makers, prachilions rs, academics and
represeitalives of the kocal political partizs, The atiached paper which reparts on the
outcome of the seminars has recently been agproved for releass by the Board, It
advacaiag.

1.1he development of a Morthern Ireland offendar managemant sir alagy and the
estabiiznmeont of an offendsr managemant forum that would influence policy and action
acrosEs government;

2 the infroduction of 8 seambzss offender management srocess with a probation officer
beng responsible for the supenszion of an offender and the co-ordination of services
from sentence, howgh commuonity supandsion. &ntry into prison and posl custody
Superdasion, and

2 a sharper focus on areas that hove a significam concentration ol ex-offendoers and
oovential offenders with the develoomend of nilot achames in nareeiin with the
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commmunity and e oller parks of the criminal Justice systom

FUTURE STATUS OF PBNI

The Criminal Justice Review suggestad thal probalion should cease o bo the
responsibility of o public body and should msisad beoome an agancy within MICH like the
Frigon Service and the Youth Justice Agency. This recommendation «as not impleman s
and MID Ministers decided fo leave the question of any charge in the status of PENI 0 be
decided by a luture devolved Assembry, We understand that the original recommendation
705 in large part from some Sifficuities thal had ansan in the working relationsh ps
betwern NIC and PERI These difficulties no longer exist

Meverthalass, the devolubion of rmsponsibility for policing and justice issues provides an
appraprate hime o consider whether the iInstitulicnal arargemsnts for the managaement of
offenders should be changsed. Thers are varous oplions. They range from a single body
Ledtner inside or oulside the Deparment of Justice) encompassing the funchions of he
prisnn senaca, the youth justice agency and probation, to continuation of the curraent
arrangemants.

Alhoegh some may see theoratical menls in a single large body, PBWI favours the
conlinuation af the present arargements. It believes thal Nortbern Insland has wisely rot
foliwad the changes mace in probation in England and Wales which are generally
reqarded a5 Heng hghly disroptive without broinging many significant benafits; and o feels
tnai the punba body modal ussd in Morthem reland has demonstrated s worth and 15
likaly to continue 1o De mars afective than handling prosation Inrouah an agency winin &
govarmmeant departmeni

Whilsl there is, mevitably, an element of gef-interest in that view. tha Board genuinsly
believes that it has a good track record and that there conlinues to be valug in a widely
baged bourd overseaing the wors of probation olficers operating across the community, 1L
fealks alsa that launching imto sigrificant institulional change would be very disnplive aed

would divert the energies of each existing organsaton from addressing its current
demanding responsibilties. Moreover, the transler of the responsibiliey for policing and justce
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pnatbers v the Execubve will be g very significan step and it implemensatic nowill Jn%u |:|.L||_n,
copllenpea: i would seenn urwise woadd e the diffoulies b emvbarking oo mager strociural
chasiges unless there 12 a clear cpee for such changss and we do vt belizve that such 2 case has
bzen minde,

The: Boand belisves that a more impartant iszue in the shor term s 0 ensure that the
rescurcss are transferred at devolubon to enable sl he organisation:. dealing with
offanders o carmy out progey et currenl and plannad responsbilitizs 1 cowld provea
wary damaging 1o the devalved instlutions if the resnonsiblites are ranslered and laca
Minaiers ane aced with the lask of explaining major lailings thal are due o under
rasourcesd bodies being wunabls to dooal thal the pubdc expects tham o do

CONCLUSION

Phee FERD hopes thal this response s helpful and would be bapey o provide whatower
turther information thae Committes reguires

Yours sincoraly,

R ewie ifﬁf'ﬂff

R.B.Bpence
Chairman
£
4 i
B, W
I
Tea o off AN & b b s oofimd Sl Tha bt 11 Gt TS VSTV [ [Hi ]
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Securing the Future

FEMI Report on the (Putcome of Four Blue Skies Seminars

1. INTRODUCTION

This document follows wup four seminars held n Masch, June ard Seplember 2008 and
Jarigasy ZO0T. The seminars were fundad by Hhie Brabalson Board for Mortham Ireland and
facilitated by Democratic Chialogue,

FENI launchad this indialive as it wantad o explore how (15 conldaution (o the crimina
[ustice eftorl in Modhern Ireland might be increased. We wanted o tny to brozden the
dabale aboul how we could reduce offending and re-offending beyond the high media
irderest i |.IEII'|.iL'-'.IlEI'|!.-' bad offences and abau? when and Fow rasponsibiity for policing,
jrestice and law and order issues might be devolved

LIur aim was totry to estabhsh the facts aboul offending ard re-ofending, to examine the
sifuciivanass of cumen measures 10 reduce their incidence, to explire what we might
lzarm from the latest research and from olher junsdictions. and 1o see whethsr we might he
able o snape a possible acenda that would be approprate to Nortbem lreland's needs, 0
addilion, we envisaged the exercise azsizling PBMI in shaping its naxd corporale plan for
thee pericd 2008 to 2072,

The paticipants in the semnacs included policy makers, pracilisners and academic
exparts from Northem reland and boyend. We imvied the political parbes o paricipate.
The final seminar inchuded valuable contribudions from David Hanson, the then Morham
relznd Minister whose responsitilibes incluted protation and Cathy Jameesan, the then
Mirster for Justice in the Scottish Exenutree.

The proceedings were conducied under the Chatham House Rule. Whils some
participants were happy for their confributions to be placed on te web, or for their vieas o
bz quoted, others welcomed tha opportunity 1o debate 19e izsues on a confidential basis,
Some of the contributions, including the vigws of Hobin Wison who helped to argarnse the
SeMinars, can b iouind on the PEMN woebsits

FENI 5 a non-deparmental pubdic body that 5 appairted by, and responsible o, e MIO.
Ita purpose is o protect the public by working with the cours, ather erminal iustics
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agencies and pariners o reduce re-offending and to integrate ofenders succassily hack
iniG the community, 15 am s o help reduce crime and the harm # does. PENI's vision s
lo achieve axcallence in the assessment and management of offendars In 200877 o
supplied G200 pre-sentoncs repons o the courls and 23 the end of March 2007 it was
EUpamIsing 5,682 peopls, PEBMI employs 380 stalf and its annual budgel & around £916m

2 KEY FACTORS AND ISSUES

“The way we deal with those who bresk the law is fusdameantal ta the heatif of our socisly’
saiit tha then Homa Secretary, Charlos Clarke, in his foreword 1o his Government stratsgy
for protecting the pubbe and reducing re-offending in England and Wales which was

Bl Shocs Seminarm Fage 1 ol 4
aft final repord e U7

padbhsmed i 20085 In his forward 1o a paper publissad in Ray 2007 on Panal policy. tha
theen Lord Chancellor, Lord Falconer, wrole =" There can be no greamer duly Tor any
Gaowernment than protechng the publc’

The Cabinat Office has astimated thal, in puraly financial temms, re-offending costs in the
LI amaund B £11 bellion per year,
S0 how can we reduce the levels of offending and improve the mar agement of offernders
in Morthern Ireland® Here are some points o help the debate:
« The come rata is faling. yat the prison popualion s nsng
*  The mosi cerain way of prolecting scciely aganst the most violen! and dangemus
offonders i3 o keen them a prgen until they can be shown o be ne onger a
sarous riak or threat,
* Justunder hall of people sentenced b prison will re-offend witqin two yoars,
«  The annual cost of keeping a priganer o prison n Northam Ireland s over £85 000
* A wery high parcentage of those in prson have significant mental heakh, lieracy

skill and subsiance abuse problems and arund two-thirds of prisoners have the
literacy numeracy level axpectad of an 11 yaar ald or loss;

http://www.niassembly.gov.uk/assem_exec/2007mandate/reports/report22_07_08R_vol2.htm (92 of 294)02/04/2008 16:04:03



Welcome to the Northern Ireland Assembly

Recent research suggests that those at mosl sk of becoming tomorow's criminais
Gan beidentified by the age of 5 because of the arvironment in which they are [ving
with high risk factors being poor parenting, poverty and criminality in the family;

Most effenders star a fe of camae and anfi-social behaviour at an carly stage and
nave long criminal recosds;

Thi right sarly intervention n the e of an offender can be sueessiul:

Wiorking with offenders in the communty has a betler chanee of success for many
offanders than short prison senlonces;

Thems will always be an cemest of risk 0 maraging offendaers in the commun iy
There s a sigrificant place for communily aclion in reducing the levels of crime
bedh through speciic samvices provided by the community and voluntary sectors and

inwell run community restorative jusfice approaches,

Wictims gain positive sulocmes from restoralive approachas,

Thare is no single magic answer 10 reducing offending. 1t is & complex problem but wa do
ko Thal

awble accommadation can reduce re-offerding by more than 208

Iibue mkies SeopHans Fage T ofd

sl fhital repostd bune O

aucatoen and raimesg s el
employment can reduce the risk of re-offencing by between one-third and a mal
nealth, paricularty mental health, 15 8 kay determinzte n offend ng,

drugs ard aleahol play o significant role in effending and well planned programmes
o fackle: substanes misuse can have excsllanl success rates;
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* lowincome and deal are signifizant factors in offending

* gizhble families and contact wath famibes provides a stabilsing afluonce;

* o prograEmmes largeting attitudes, thinking arnd behaviowr, can reduce re-offending

a. THE wWaY FORWARD
FEMI beheves here ang thires broad lines of action that should De taken.

Acton 1- A WORTHERN IRELAND OFFENDER MAMNAGENMENT FORUN _AND
STRATEGY

There shouid be a more elfectiva joined up approach acress all Vs public agencias o
attack the factors thal lead peopls into crime. [t s crugal 1o develop, and co-ordnate,
action across the public seclor. Thal sction should facus on srevention, diversion, reducing
re-offerding and the resstlemeantireintegration of ofesders from custody. PENI favours
the developmen! of a MNorhem Ireland  offender management strategy and  he
estabhshment of an offender managermen] forum thal would influeice policy acrees tha
Gossarmment. We wers  thersfore, very pleased to hear the aroouncement oo 267
Fabruary by the NIO of the crealion of 3 ministanal Task foree bo achieve more oo-
ordinated aclion across the pullic sector o halp bring down levels of offending, and thal
an cllending strategy would be published ater Ihis year

Aclion 2. END TO EMD MAMAGEMENT OF QFFENDERS

There shoukd, as soon a5 resources allow, be o scamless offender managemenl procoss,
Each offender coming mto the system would be managed by a Probation Offcer from
pEsessment (pre-septence) through o the completion of seslence. Throughout the
offenders imslversent with the criminal justice systam, thes would o a nemed Probation
Officer who would be responsible for the co-ordnation of services and the supendision of
tne offender from sentence, through communily supendsion, antry into prison, and post
Cusledy superdision, to the poinl when the sk of re-offending has been roduced
sgnheantly,  This would, for examole, polanfially reduce the number of non-vialent, b
perszent, offenders being sent o prsen for shod periods (less than & manths,
recomiction rates 50% ) as they would be on mobust communty sentences (1 vear or aang,
recanwickion rates 34%).

Blwe Skics Semizars Page 3 o
Frral P veport o 117
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Action 3- FOCUS OM THE OFFEMDER HOT SPOTS

Therg is evidencs from other courtries thet significant progress can be achieved throwgh
A sharper locus on arcas lhal have a sgnifican! concantrabion of ex-offendars and
poiential clfenders, This approach could invelve local probabion off cers working In close
parinership with ciher pers of the criminal justice sysfem, relevanl public seclor bodias,
elected representatives, he wvoluntary amd community secior and local peopha in maraging
ex-ofiendss and polential offendars. &5 a first step, 8 couple af pial schames shoeld be
prepared o identify locations where there 15 2 concentrations of ex-offenders and 1o
dewelep a partnership o design and delivar the appropriate measues o help reduss re
affending. It would be assential in this process to win the confidence and commiment of
Iocal peaphe, nob least becsuse the penple whe Byve and work in these communities and
neighbourhoods have a personal and oollective slake in breaking e cycle of crime znd
re-offending.

4. COMCLUSION

There is room for debate about the levels of actuzl or reported come in Narthem Irslasd
whether they are increasnng or decreasing — and whether public athiludes o reporting
crime are changing, However, 1o lhose who are victims of crime, thet s a rathar academic
exgrcise. To the viclim, the crime they have sxpedenced is one crime 100 many.

The detawe about whal 1o o with efenders, how 1o kil the levels of re-offanding tends in
bacome distorted by the raw passions that can be srcused, padticuladly where vialent and
sexual cime 15 imolved, or where the vichme ane the voung or elderdy.

There are high costs invoied of pursuing and prosecuting offenders, keeping 1hem in
prigan and managing them in scciety. Public confidence in the crim nal justice systam will
Lo ompedesiad if we Can prevant offending in the first ssance, reduce the likelihood of
citending im the second, snd protect the public from the most wiolent and sernioes
oftemders

in Mortbem Yretand, we must stnve 1o develop more effective and imagnative ways ol
masnaging offenders that are based on evidence about the success or otherwise of present
aoproaches, that leam the lessons from whal has worked better in other jurisdictions
throughout the world and thal are propedy Lailored o the ciroumsiances hers,

The four Blue Skies Seminars proviced useful infarmation to move the debate forvard and
FEM! wouwkd welcome reactions to this paper 8% we stard preparatior of our mexl corporsle
plan

Commants chanlid Ba sard b ke Sacratary Prohatinn Raaed foe Macbeem boland 80000
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Probation Board
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Clerk wo e Assembly and Executive Beview Commiitec
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Parlaamenl Buildings
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1 Javmsary Z00H

Dicar Stephen

PROAITRY THTO THE DENVOLLUTION OF POLICIMG ANG UETICE MATTERS
| refer to the response o the Commetiee lnal PEMI sent on 167 Augus

We undersiand that there has besn some discussion in the Commilbes shaut whether
protaten shoukd remain the responsibility of & pablic body or become an agency
within the wew Depariment of Justice, Whilst we appreciate that ths is not one of the
most imporiant of pressing issees tal the Conumittes has 1o address, we wiould urge
caution in reaching any frm view a1 thiz saze gbout the futere of the probation
service, We think that the 1ssues ame more complicated than they may appear al initial
nppraisal
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Profdiom servicoes were moved ool of the Minary of Hoene Affairs 25 years npo
when PEM] was created . It seems 1o ke generaily acknowledged el PRME has been
doing o g job wsder the control of o public body with peaples feom a wide menge of
backgrounds seross the comaunity. Tt bns been corssantly soovieg 1o impeeve il
perfommanc: and 1= recond is widely considered W compare very well with probation
bodics in GB. The mew criminal justiee legslaton will mean o significant incresse in
its reaponsibilities and will see investment in probation services se to historic levels,
Responding to this increased mole will present major challenges and embarking i the
same fime on changes m fhe status and nraiagement of profuiion services coald have
a seriows destabilising effect. A salutary kesson can be Jeamt from leeking at the
recent experence 1 England and Wales whers constent change ir the srangenent=
for prabation services has proved (o be very costly in terms of money, morale and
performance. In Worthern Inzland, we should be seeking to bulld upon our sucoesses
e reletion io the manegement of offenders by probation within the pew context
created b devolution,

Q)

Tumﬂmummmm:n_dWMrﬂlm [SEESTOE [¥ PROPLE

in arguing the case for continuing with the current armungemenis, ve recognise fully
the need for proper sccountability Lo slecied representatives and the public for PBNI:
activities and are very happy o explore how greater aceountability might be achieved

We remain ready to provide whatever further informetion the Con rmifiee may reguarne

W ours sincersly

5 e P F
ﬂR.E.Sp-cu{:n:
Chaiyman
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Police Service of Northern Ireland

5 d22) Py
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FAUL LEIGHTON QPM LLE
DEPUTY CHIEF CONSTABLE

com Sec; OT2S27 ,.f'.ﬂ_ Ausgust 2007

RE: INQUIRY iNTO THE DEVOLUTION OF POLICING AND JUSTICE MATTERS

Thank you for your isfier dated 8 July 2007 regarding the inguiry into the devolulion of
.“.~:|I|-.‘:Ir'5_; and uslice malters

Haing viewed the draf terms of reference, | would propese an additional term after point
3 ag ‘ol ows -

Ta define the role and respersibilities of the Policing and Justica Department having
ragard o thg current rasponsibifiss of the Morthern Irgland Polizing Board, the cperalional
responsibilily of the Chief Constable and the current roles of the varicus Oversight bodies

| trust dhis is of assistance o you

¥ OUrS BINcensly

PAUL LETGHTON

I Staphen J Graham
Crieik 1o the Assemialy and
Exgcutive Review Sommiles
Foom 428
Eariansent Buddinga
Hlormant Estala
BELFAST
E - - LT

Brivata OHice, Brooklyn, 65 Knack Bord, Seifast, kerhem iretarnd BTS 6L DHOD 555 lﬁ
Telaghone: 028 90 567514 Far 028 &0 BG1E4E Emal. comesad ! @peniphn. paipe.d P EE

Cals wilhin B Fofon Sandcs OF Marinem freieng infsphone sysdom muy Ge prondlannd oF reconaed
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Public Prosecution Service,
Northern Ireland

Stephen J Graham Esq PPS Ref: ED 246/6 Vol 3
Clerk to the Assembly & Executive

Review Committee

Room 42B

Parliament Buildings

Stormont Estate

Belfast

14 August 2007
Dear Mr Graham
Thank you for your letter and enclosure dated 9 July.
I have now had an opportunity of discussing these matters with the Director on his return to the office. He has asked me to reply.

I have considered the terms of reference of the Assembly and Executive Review Committee. You seek to identify those policing
and justice matters which are currently reserved matters under Schedule 3 to the Northern Ireland Act 1998 and to consider which
of these matters should be devolved and the extent to which they should be devolved.

Paragraph 9 of Schedule 3 lists the following matters:-

“(a) the criminal law;

(b) the creation of offences and penalties;

(c) the prevention and detection of crime and power of arrest and detention in connection with crime or criminal proceedings;
(d) prosecutions;
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(e) the Treatment of Offenders (including children and young persons, and mental health patients, involved in crime);

() the surrender of fugitive offenders between Northern Ireland and the Republic of Ireland,;
(g) compensation out of public funds for victims of crime
Upon devolution, it will be necessary to devolve some or all of the matters set out above.

You also seek to identify the preferred ministerial model and procedures for filling the ministerial post/posts for the new policing
and justice department.

While the matters set out at paragraph 9(a), (b), (c), (e), (f) and (g) are most likely to fall within the remit of a Department of
Justice, the Director does not consider it appropriate for the prosecution of offences to be placed in that Department which has
operatlonal responsibilities for other areas of criminal justice. The Director agrees with the view of the Criminal Justice Review
(2000) that public confidence in the criminal justice system is enhanced by the independence and clear separation of the functions
of the key components of the criminal justice process, namely investigation, prosecution and adjudication. This provides an
assurance of objective, dispassionate decision making and of checks and balances.

It is vital that the independence of the Director and the prosecuting authority is maintained and protected. This was clearly
envisaged by the Criminal Justice Review and is established and exemplified in the Justice (Northern Ireland) Act 2002. Section 42
(1) of the 2002 Act provides that the functions of the Director will be exercised by him independently of any other person. The
Director is the head of the Public Prosecution Service and the Deputy Director, public prosecutors and other members of staff are
subject to his direction by virtue of section 29(6) of the 2002 Act. While the Director and Deputy Director will be appointed by the
Attorney General for Northern Ireland in accordance with section 30 of the 2002 Act, the relationship between the Director of
Public Prosecutions and the Attorney General for Northern Ireland is to be consultative only as set out in section 42(2) — (3) of the
2002 Act. Again, this is in accordance with the recommendations of the Criminal Justice Review.

It is, as | have indicated, an essential and fundamental principle that the Public Prosecution Service for Northern Ireland is
independent in the discharge of its functions and is perceived so to be. It is the duty of the Director of Public Prosecutions to take
decisions as to prosecution in accordance with law and practice. He exercises this quasi judicial function in a wholly independent
manner and is not subject to interference, question or pressure. For example, section 29(11) of the 2002 Act provides that:-

“The Director (and the Deputy Director and members of staff of the Service) may not be required in any proceedings of the
Assembly to answer any question or produce any document relating to a matter other than the finances and administration of the
Service”.

Given this statutory scheme, the Public Prosecution Service should be funded in a manner which not only ensures it can carry out
its duties and responsibilities in an efficient manner but also will maintain and protect the independence of the prosecuting

authority. In the Director’s view this is best obtained by establishing appropriate arrangements with the Office of First and Deputy
First Minister. In addition, the arrangements with OFMDFM would allow the Director to express his views on, for example, matters
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of law reform which impact upon prosecutorial functions without impinging upon the operational responsibilities of the Department
of Justice. While responsibility for law reform rests with ministers in the Assembly, the Director considers that they are entitled to
his views on the implications of change and such an arrangement would provide an effective channel of communication for such
matters.

In advance of devolution of justice consideration should be given to a concordat on the independence of the prosecution. The
concordat should aim to set out arrangements to be agreed between Her Majesty’s Government and the Northern Ireland
Executive that safeguard the independence of the Public Prosecution Service for Northern Ireland following the devolution of
responsibility for criminal justice matters to the Northern Ireland Assembly and Executive.

If the Public Prosecution Service is to operate as independently as possible as a distinct institution following devolution, the
requirements for a new financial and personnel management system will need to be met through administrative change. Such
arrangements ought to begin well in advance of devolution.

Finally, you may wish to give consideration to the provisions of section 25 of the 2002 Act in the context of the extension of
standing orders to the Attorney General’'s functions.

I hope you will find these observations of assistance.

I will forward a hard copy of this letter to you in the post.
Yours sincerely

W R JUNKIN

Deputy Director

Robert McCartney Justice Campaign

McCartney family’s submission to the Inquiry into the devolution of policing and justice.

Our submission to the committee concerns the lack of cooperation of Sinn Fein members into the murder investigation of our
brother Robert. Building the community’s confidence in the sincerity and fundamental belief in the principle of policing of all parties
in the Northern Ireland Executive and Assembly has been cited as a prerequisite for the devolution of policing and justice. The fact
that no Sinn Fein member has cooperated directly with the police regarding the investigation into the murder of our brother Robert
can only serve to undermine this confidence and thus delay the transfer of these powers.

Background.
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Robert was murdered ‘allegedly’ by Sinn Fein and IRA members on 30th January 2005 and despite numerous Sinn Fein members
presence in the vicinity of the bar at the time (Sinn Fein’s own estimate was 12 but the number is believed to have been higher)
none of its members did or have spoken directly with the PSNI.

The investigation into Robert’'s murder was hampered by the IRA’s successful efforts to destroy forensic and physical evidence
(including the destruction of the knife and the cleaning down of the bar), silencing of witnesses and the refusal of its and Sinn
Fein’'s members to cooperate with the police.

Since 2005 we have campaigned strenuously to bring Robert’s killers to justice and in spite of rather than because of ‘republican’
cooperation a man currently stands charged with Robert’s murder.

In 2005 Sinn Fein claimed to have suspended its members whom refused to comply with party policy at the time, which was to
supply information through a solicitor or via the ombudsman. Accepting Sinn Fein’s assertion that political sensitivities surrounding
cooperation with the police from within the nationalist community was the main cause for the lack of direct cooperation with the
PSNI, the Ombudsman opened her office to facilitate this process (a third way, it was called). Despite this unprecedented step (a
step some of the officers of the Ombudsman’s office were deeply unhappy with) only one Sinn Fein member agreed to the speak
to the Ombudsman’s investigating officers and was so unnerved by the probing questions that no other members came forward
instead supplying written statement, some unsigned to the Ombudsman via a solicitor. The Ombudsman Nuala O’Loan concluded
that the whole exercise had been ‘fruitless’.

Current position.

Over the past few months the PSNI has been in contact with Sinn Fein regarding the lack of cooperation of its members. The
police entered into talks with Sinn Fein because the investigating officer believes that the party can help if it chooses to. The
detective in charge is a professional and interested only in policing and spoke with Sinn Fein because he knew that they could
deliver, only the will would prevent them from doing so. The police have confirmed to our family this week that Sinn Fein are not
cooperating with the investigation.

Conclusion.

The effective and transparent cooperation of Sinn Fein members with the investigation into Robert’s murder and clarification on
the party’s policy regarding those members whom refuse to do so is in our view essential if the community’s confidence is to grow
strong enough to allow for the devolution of policing and justice powers to the executive.

In the light of the brutal murder of Harry Holland in West Belfast over a week and the strong response from Sinn Fein it is our
position that the ‘nationalist communities’ sensitivity to working with the police is no longer an acceptable or valid excuse and the
continued refusal of Sinn Fein to cooperate with the PSNI in relation to Robert’s murder signals an ‘a la carte’ approach to policing.

It is our view that the lack of cooperation by Sinn Fein into Robert's murder should be considered by the committee when fulfilling
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its remit to prepare a report to the Secretary of State into the timeline for devolving policing and justice powers.

If necessary we can provide the committee with further details of the Sinn Fein members who have yet to cooperate with the PSNI.

RobertMcCartney Justice Campaign.

104 Glendale Park,
Belfast, BT8 6HS.
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QUEnEs IMVORVErmsnG, IN CONCET WITY 2 FENIL N COBrneng agmnst crganised comingl gange. | should
poirt oul, howear, thal while such gangs centanly imgings on e ctivers of Northem Ireland, most
aie based of operale principally ffam ssownem. bothwithin the United Kingeom and furiher afald, and
our gifzits nesd o reflect that wider impe-aliva

Last year, Mimskare announcad thal subjsct to Parlameniary soaroval SO0 would merge wiih the
Asaats Recovery Agency (ARA) and Shat merger will mave 3 direct Smpack on our prasencs and ro'e in
Merhern Ireland, | agree with ihe findings of the recanfly putlisned Asse! racovary Plan for Soshem
Irehand whan i explaing thal “Srirging logeiher axperts in the investigation of sedous orgerised cnme
afonigsde ose wip REve 54N b recivanng dasels from orminals will oreale ong rganizetion S
Ca really iptus on ansunng thel crmng! gangs are fackled as effectivaly 18 possiive, usg e ful
rangs of avaialde powers " The former Home Secrelary gave assurances in somespondencs wilh Laty
Syhvia Heman about the way SOCA waukd in future discharge the funclions previously pedormed in
Meornern reland by AFRA | abach 3 copy of that letler for aase of referpnos

B0 faf ag fulure arsngements for SO0 in ary devoled strusture are concamed, | wauld ses no
paricular dificulty with a syslem fal comesponded o thal which curently operales in Soctland in
redation to S0CA. Decisions o0 such fiture amangaments, howewer, are for Ministers and, Lilimataly
far Pariarmant
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Witliam F Hughes
Diresior Geaneral

This infammgion & suppies b coideeon oy GDCA 802 @ B0t Bbin daciiue wider P Fresdee of ikt & 2500, 1 sy & oo b
B TRRS 1D A3 MDOG ikl otbar R mpalvcn Orascd dewemsss vay B palewtl ke snsmizie, 0 oer (ha Dila Prolcctns A 158
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wswves oot pow ikl

L.ady Hammon MP
House of Cormmons . -
London SW1A a0 LR Ut
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W meat yaglarday wilth Sie Staphen Landor of 3004 20 discuss asset

recovery action in MNodhare Irgland after tha marger of the Assets Recovary
Bgancy and S0OGA.

The merger and 1ha other changes B our 98581 COVEry powers n he
curtant Serous Crime Bill reflect cur determination 1o drive up ou
peronmance oft assal recovary. We are on lreck bo secura five fines mom
aseals i England, Wales and Mortham Irelans thia yaar than we did five
yEars ago. Wa ard now lonking 10 put o placa 3 o%an 1o doutls thes
performancs again by 2008-10

This increasig ermphegis on assel meeovery miflests the hamm major criminals
ang coausing, and we agraed har the efective and aibie aase maisacy efion
bl Bovny partacularty irrporant o Nodham eeland, contitading significantly
fo public. confidence. | can asaurs you therslore Thal eerg will ba ng
reduction in effor when ARA and SOCA are marged. Indeed, wa am ooking
b2 Bl o I pcprns, ol wen are confidant tre mangsr wil halp 9o that.

My latier o Petar Baen siressed thal ae corent level of aBfor dec icated o
ARsAT reCvEry 0 Morthern Il wowkd be at laast mainla ned when GFE
g ingo SO0A SOCA gre happy lo confirm fhal U comgnd pased
recovary laqm in Meghom Ireland will retain it digtact ider@y, and SOC8 will
ENEUrE AsSAl rmcayary mibaing an appropnataly high putkc potile, relleckng
tha wnpstant Centribulian it has bann making 1o crme recuction nd
cosmimnity oonfidence.

T marger will 2l presene cument accountabllity arrangamien s in Nadham

Iredand, Currantly tha Secratary of State for Modher fralears is consuled on
SOCA stralegic prodties ang SOCA's arnual report will include #: activiliss n
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Meortbem ireland. SO0CA will ales he engagng Tully i (he suesasshs
Crganisad Crimwe Task Forca

A% wou =now there i3 aineady cloge co-operation with the South on thass
issLes B | want us o go further, 1l be mesting my countarpant Michasl
MaDigwe, in Dublin on Friday and will be sgeaking o him about how we can
sitangihen sur lmks with the Dublin Caominal Azsats Buraayu (CAB), which, &
i Bnow (s a world leader in essel recovery. Specificelly, ! went I isam fram
thipir eghly aucenashil oxplodation of tax pownrs 10 BErgot cominalz, will also
L arruauneing hal wes wil be hﬂf:lalin-g i mrabia bisttar axchandgo of
indormialion an Civil neccvery mdlecs bedween HMEC ard the Crimnal &ssals
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Equality Commission

FOR MORTHERN IFELAND

Siephen Graham

Assembly and Executive Review Committee Clerk
Foom 428

Farliamsnt Buildings

=lormant

Hellast

ET4 3XX

23 September 2007
[Dear Stephen

Re: Inquiry into Devolution of Policing and Justice Matters -
Terms of reference

Many thanks for your recent correspondence regarding the
Committze’s Inguiry into the Devolution of Policing and Justice
Matters. As you know, the Equality Commission has responsibility for
pversesing implamentation of Secton 75 of the Naorthern Ireland Ac:

e T T I T A L 1L I R e e L I ) e
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199E he slatutory equality duty ror pURIS aUThontes i NOFTRerm
Ireland. Options for the devolunon of palicing and justice shouid be
consideraed within the context of Section 75, Therefore the
Commission would ask that ine Committes include consideraton of
tha potential implications of Section 75 and Schedule 2 of the
Morthern Irsland Act 1998 during it ingquiry.

The Secretary of Slate has a number or powers under Sachon 75
incleding:

» designating a sublic autharty for the purposes of Seclion 75 set
out in Section TS(2d),

v reguesting a public avthority o make a revised ejualty schams
or making a scheme for the public authority set out in Schedule
Bi{TrNibyanrd {c). and

» giving directions ta public authanties tollow ng an invastigation
by the Equality Commission inta a failure of a puldic authonty fo

Equality House /-0 Enafteshury Squane Balfast BT2 7D denl (038 00 500 500

camply with an approved scheme set out m Schedule 9
11 3Nk)

It '8 parbnent, therefore, that apticns for the devolution of poalcing ano
justice consider the potential rale of the Secretary of State in
exercising these powers under the legislation.

The Commission (s hapoy 1o provide further advice o the Committee
on the matter

Yours sincefely
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¥
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Grainia Long

Director of Policy

Tel 028 9050 0578

E mail: glongi@equalitym org
Fax: 028 90315933

STRUIRCER TUGETHER

CONGRESS
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rish Congress of Trade Unions
Morthern Ireland Committes

Chrref: PE/mm

Stephen J Gralham

Clerk (o the Aszemhbly & Executive Review Commities
Haam 42K

Parliament Buildings

Stormond Castle

Relfasi

15" September 2007

Dwar Steplen

IMOUIRY INTO THE DEVOEUTLION OF POLICING oND O JUSTICE
MATTERS

The MICLHETLU 12 pleased to make comment on the above inguiry. Coogress (1T
represente some 230000 workers in Morbemn Ireland and we have long made
contributions on a wide range of policng and justice matters, Theic have included
vanows mmsulintions on the strocture of pelicing, ncluding Patten and the Criminal
Justice Baviear,

Turning fo the terms of reference of the review we beliove that what is necessary is 2
clear identificaticn of those msses which wre currenily reservell matlers undes
Schedule 3 of the WNorthern Trelond Act 1998 This s essentind before any
consideration can be given fo these arens which should be devalved. To asdst dhis
process we support the view that a detailed examinatios of all leps aton relating to
policing and crimieal justios is reguired 1 delermine where power rests curently and
o azgisl in deciding what shocld be devalved, Clearly this process = necessary i we
ang b emsare thal all mterested parties gre olear on the Tssues 1o be pursaed,

Therefore we wonld sugeest that there 1 2 clear nesd fo the Mopthean Ireland Ofice
fo provide Lo the Commities, where precise power rests and which would be develved
o the Bxecatve.

il e

Aeim L 'I'l.'_.'_.'al shreel SIS
Heltaes 811 £H

e {TFE 20T 7O
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Congress would be pleased 1w cooperalc with the Commitize in fis futase
deliberataons

Yours sineerely

P N
Feter Bunting
Assistant eeneral Secretary
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LSNI Response to the Assembly and Executive Review Committee of the Northern
Ireland Assembly, in Relation to its Enquiry into the Devolution of Policing and
Justice

LSNI welcomes the opportunity to comment on those Justice and Policing issues which will fall to the devolved Northern Ireland
Assembly and on which it considers it appropriate for it to comment, in the context of its role as the representative body for the
solicitors’ profession in Northern Ireland.

As such, it is our intention to comment only, on those devolvable issues which have the capacity, to impact upon solicitors in their
day to day business on behalf of clients and in particular on the interface between those clients/members of the public and, the
Courts, the Judiciary and general administration of justice in Northern Ireland and also on those issues, which have the potential to
adversely impact upon the independence of the solicitors’ profession in Northern Ireland.[1]

Taking the issues scheduled in the Summary of Justice and Policing issues contained in Appendix 1of the Report on the Devolution
of Policing and Justice produced by the Committee on the Programme for Government on 22nd January 2007, seriatim we would
therefore comment or remark as follows - Issues 9 (a) (b) & (¢)

9 (a) The criminal law and the creation of offences and penalties; the prevention and detection of crime and powers of arrest and
detention in connection with crime or criminal proceedings.

The Society as a matter of course and as one of its primary functions, acting in the public interest, comments on an on going basis
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on developments within Criminal law & Practice, as they affect its members and the manner, in which they represent their clients.

We will continue to do so and look forward to interface with the Assembly’s Ministry of Justice (or as otherwise denominated on
this basis).

We believe, that our role is confined to commenting on legislative as it evolves from the legislature.
9(d) Prosecutions

We understand that the appointment of the Attorney General for Northern Ireland will fall to the FMdFM. The Attorney General for
Northern Ireland will subsequently appoint the Director of Public Prosecutions for Northern Ireland. The independence of the
prosecution service from Government is a prerequisite of a democratic Society. Once the appointment is in place any relationship
between the Attorney General for Northern Ireland and the DPP as to the latter’s operational functions should be consultative only,
given that the former is a political appointment or is capable of being perceived as such. We will comment later on the structure of
any Ministry of Justice to satisfy this need for independence.

We support the proposal that the devolution of the statutory rules applying to the prosecution system, including the role of the
PPS and the Attorney General for Northern Ireland will be subject to the agreement of Concordats between the UK Government
and the NI Administration on the independence of the prosecution system.

Any departure from the principle of independence can only result in undue pressure on the Criminal Courts system as cases are
defended and appealed, with ultimate recourse to the European Courts.

We note only at this stage the creation of an Advocate General for NI, as a role of the Attorney General of England & Wales, to
deal with excepted matters.

9 (e) Treatment of offenders (including children and young persons, and mental health patients, involved in crime).
Our general comments in relation to Issue 9(a) etc., as set out above apply.
9(g) Compensation

We consider that it is essential to establish and maintain a properly funded and administered system for the compensation of the
victims of crime. Given the unsatisfactory experience of our members as to the operation of the existing scheme, we would
recommend its independent review as soon as possible.

9(h) Community Safety Partnerships

http://www.niassembly.gov.uk/assem_exec/2007mandate/reports/report22_07_08R_vol2.htm (115 of 294)02/04/2008 16:04:03



Welcome to the Northern Ireland Assembly
Our general comments in relation to Issue 9(a) etc., as set out above apply.

9 A Chief Inspector of Criminal Justice for Northern Ireland.

The Society looks forward to developing its interface and relationship with the Chief Inspector of Criminal Justice for Northern
Ireland. We would stress the absolute necessity for the position to be independent of Government.

10 Parades
Our general comments in relation to Issue 9(a) etc., as set out above apply.

11 The Police and the policing accountability framework.

11(a) Co-operation between the PSNI and the Garda Siochana in relation to a specific series of matters

These are issues for Government policy and as such we do not consider it appropriate to comment, as they do not in principle
impact on our representation of clients nor the operation of the criminal law. We reserve the right to comment in future, should
this prove otherwise.

12 Firearms & Explosives
Our general comments in relation to Issue 9(a) etc., as set out above apply.
15 The Courts

Solicitors are “Officers of the Court” and as such susceptible to regulation thereby; the Lord Chief Justice has statutory
responsibility under the Solicitors (Northern Ireland) Order 1976 for approving our Regulations for the control of the profession. It
is central therefore to the independence of the solicitors’ profession in Northern Ireland that the Courts and Judicial system, of
which it is part, is not only independent, but also seen to be so. We do commend the creation and maintenance of necessary
appropriate levels of transparency and oversight. Where these are in existence they should continue. There should also be a
continuous process of review to identify new areas for oversight.

The areas to be devolved under this general heading fall into five categories: -

. The Northern Ireland Court Service (including the Lord Chancellor’s functions in respect of Court administration).
. Legal Aid.
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. Judicial appointment arrangements (subject to the agreement of a Concordat between UK Government and the NI
Administration governing the independent Judiciary) become the responsibility of the FMdFM.

. Appointment of arbitrators, referees and advisory bodies other that those falling within the remit of the NI Judicial
Appointments Commissioner.

. Making of recommendations to the Crown in the appointment of Queen’s Counsel.

In relation to these five issues we consider it a sine qua non that the efficient and effective administration of such matters is in the
interests of the public within a framework of democratic and financial accountability, based on recognised international standards
for the independence of the Judiciary — we would refer the Committee to the recognised United Nations and Council of Europe’s
Standards (annexed hereto).

(1) The NI Courts Service

We believe that the current status of the Northern Ireland Court Service as separate and independent of both the Northern Ireland
Civil Service and the Northern Ireland Office should be maintained. The Northern Ireland Court Service’s primary function is to
provide administrative support for the Courts and in particular the Lord Chief Justice.

In recognition of the over-riding principle of continuing the independence of the Judiciary, we would support, the concept of a non-
ministerial department chaired by the Lord Chief Justice for Northern Ireland. The Law Society of Northern Ireland would be
pleased to nominate members to its Board.

Implicit, in devolution issues across the board, is the absolute necessity, for adequate funding and financial arrangements to follow
devolved powers.

The Northern Ireland Assembly, in the absence of any fiscal raising powers of its own must be adequately resourced to deal with
areas of responsibility with which it is charged.

Legal Aid is an area, in which, the interests of the public are paramount. Despite controversy and mis-guided publicity, the fact
remains that Legal Aid exists to provide legal services to that section of the community, which is economically least able to provide
for itself. Lawyers are entitled to be paid a fair and reasonable fee for such work.

It is unlikely public funding could replicate the capital investment and infrastructure reflected in the 550 solicitors’ practices
throughout seventy four cities, towns and villages in Northern Ireland, providing readily accessible legally aided services to the
often economically deprived population here. For that reason, we must take this opportunity to remind the Committee that Central
Government must put it in the position to properly fund Legal Aid on an ongoing basis with proper future budgeting and
contingency planning. Inadequate past funding has - (and we do not consider this the appropriate venue to ventilate all the
arguments) - led to a pattern of under funding reflected in slow payments and administrative delays. We urge the Committee, to
ensure that it starts with a clean slate so that future Legal Aid budgets are clearly separate, from the budgets for other issues of
justice and policing.
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3 Judicial Appointment Arrangements

The Lord Chancellor’'s power to accept recommendations from the Northern Ireland Judicial Appointments Commission as to the
appointment of Judges will be transferred back to FMdFM, subject to an agreed Concordat between the UK Government and the
NI Assembly. We have already referred to the need for systemic independence in this regard and in support of recognised
international standards, under-pinning the principle of the independence of the Judiciary. The independence of the Judiciary is a
pre-requisite of a free and democratic society. Any perception of bias can only undermine public respect for and confidence in the
operation of the Courts and the Rule of Law. Similar comments apply in relation to the removal of Judges.

In this process of devolution to the FMdFM There must be a transparent published concordant Involving the Lord Chief Justice for
Northern Ireland, the Judicial Appointments Commission for Northern Ireland and the OFMdFM, which commands the confidence
of the legal profession and all other stakeholders, not least the general public.

4 Appointment of Arbitrators
Similar comments apply as at.
5 Making Recommendations re QC appointments

Similar comments apply. We reserve our position to comment more fully in due course, if necessary, on the appointment of
solicitor QC's.

15 The Northern Ireland Law Commission

We commend the establishment of the Commission and look forward to a positive relationship and involvement with it to reflect
that hitherto enjoyed with the Office of Law Reform for Northern Ireland.

Departmental Models

It has been suggested to the Law Society of Northern Ireland that we should express a view on the appropriate “Departmental
model “ for a devolved Ministry of Justice. We understand that the Review Committee did not reach a consensus from amongst
three potential models it considered.

There are an infinite number of models in existence internationally. We have not considered these in any detail, but consider that
the models operating in Scotland and the Republic of Ireland may be worthy of consideration for this jurisdiction.

Broadly, however the Law Society of Northern Ireland would commend the formation of a distinct Ministry of Justice with a single
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responsible Minister supported by a Junior Minister, each representing opposite views and traditions. Such an arrangement must
be structured to make provision for the independence of the prosecution process (see our comments above in relation to the role
of Attorney General for Northern Ireland vis a vis the DPP (NI)); and ensure public confidence and credibility.

Conclusion
The Law Society of Northern Ireland looks forward to a positive and constructive relationship with the Ministry of Justice.

Our President and the Senior Office Bearers of the Society will make themselves available to give evidence to the Committee if it
would find that helpful.

[1] The Law Society of Northern Ireland is established by Royal Charter, which provides its representative functions but it also has

statutory powers and obligations pursuant to the Solicitors (Northern Ireland) Order 1976, for the discipline, education and control
of the Solicitors’ profession in Northern Ireland).

Indepenence, efficiency
and role of judges

Recommendation No. R (94) 12
and explanatory memorandum

Legal Issues
-1-

Indepenence, efficiency
and role of judges

Recommendation No. R (94) 12
adopted by the Committee of Ministers
of the Council of Europe

on 13 October 1994

and explanatory memorandum

Council of Europe Press, 1994

-2
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Hecommendation Mo, B (%) 12
ol the Committes of Miniiers to member states

on independence, elficiency
andd role of judses

i Adopied By the Committee of Mimaiers on 13 Ootoher 1994
at the 51680 meeting of the W imsers' r.j-qjlllli.':-\.:

The Conrrmtee of Mimsiers, wnder the werms of Arvcle 155 of the Samwte of the Counci
of Eurapz,

Having regard o Artcle 6 of the Comvention e the Prodechon of Homan Rishis and
Fucamenal Freedoms {hereimatier reterred o a5 "ihe Convention™ 1 whoch provicdes that "everyone
1w eminled o oa e and puniie Resnng within a reasomable ome By an independent and impartial
irihural csiablished by law”;

Hoving regaed (o e United MNations Bazic Principles onile Independence of he Judiciary,
evndorscd by B Unsted Matioss General Assembly in Rovember 1555,

Motz e essential cole of jodees ard other persons exercising juhoial nctions in
ensuring the protecton of human rights and nndamental fresdoms:

Pesirmg o promode the idependence of pudees i order o sirenethen the Rule of Law m
democraic slales;

Aoware of the necd 1o remioree the position and poweers of Jadpes 10 onfer o achicse an
eltieent and e |:_'|_;.-|| S
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Fecormmends tal sovernments of member staes adopd or reindonce all measures necessary
iy promcte Gee orole of siividusl judges amd the judiciary a5 a0 whole snd strempthen their
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. This recommendation 1= apolicanle o gl persoms exercising judicial Lectons, meludimg
(s desling woih constioeiongl, criminal, civil, comeercial and adminisimative las matiers
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2 With respect o lay judzes aod older persons exeocizi

o judicial motoe, U poocciples laid

dovwn in this cecormmendaton apply except where it iz clear from the context dal ey ondy apply
proless

Judies,

mal pudpes, suchoas reganding Uwe privciples concermng e remnmeraiion ael caner of

l. Al negessary measures should be aken o respect, protect andd promsate the ddependence

ol pelges.
Ton particular, e following measures slould be taken

il The independence of judees should be giarantecd pocsuent o e provisions of the
Corveention and  comstintional  peingiples, for exsample by inserting specific
prowisions e consiiutons o elher leaislnion or incomporating the provisions of
this recommendaian i omernal law, Sobyect o fe lemol madinems ol ench siale,
such rules may provide, for mstance, the following:

decisions of pudoes show'd nof be the subject of any revision ouside mme

Apmeals |"i'l.Z|."i1'.I.I'l.':~' A5 [0y i $or by law;

I e derms of ellice of judges and therr renumeration should be pearaniced

I". I:I'u.

il ne argan ather than e cowrts themeelves shonld decide on its own

coanpebence, a% delined by law;

v with the exception of decizione on amnesty, pardorn or similar, the
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which nmvalicaees neloal decisicns reroacivey,

The execitive and legizlniive powers should ensure e uadges are imdependen and

that sieps are nod taken which coudd endanger the independence of judges,

Al decisions concerning the professional caregr of judges shoold be based on
chjective criteria, and the selection and carger of judies should be bazed on meril
havivg regard 1o qualilications, inegrty, abilily amd eMciency, The aulwority aking
the decision o the selecton and career of ydees should be mdependent ol ihe
sovertoient and the sdminiziranen In order o salegeard i mdependence, ndes
should ereure thal, G inslance, s wembers are selecked by the judiciary and thal
the authority decides sel o s procedural nades,

Hovwever, where the comstiunonal o lepal provisions and maditions allow judzes
iy b appoinied by e government, ere should be gearanices 10 ensure that the
provedires o appoinl pedees are ransparenl and ndependent moprectics wnd thal

the decizions wall pod be inflieneed by any reasors olher (han those related o he

[

chjective eritgria mentionsd above, These prarantees could be, for example, one o

reg of Ui felloss g

L o special imelependent and competen body o give e oovermzent advice
whiich il Bllowss mnopraciioe; o

il. the right for an indivichial o appeal against a decizion w0 an independent
anthorng or

i, e .'.||I|'|::"II_'_r which makes the decision -u:=.|i.";-_'_||.':l'-.|h ArEinsl e o

mproper iluences,

I the decisiomemaking process, judees should be independant and be able o act
withow! amy restniction, inproper influence, idecemens, poessures, threals or
imerferences, divect or indirect, I_||'||||.:|"_-. (UL i T AN F2As0n, The lawe skhaulid
provide [or samclions agaiel persons seeking o inflloence julzes i any such
marreer, Jwdzes shoold have adevered Fecdom we decide cases impartially, in
gocordance with their comscierce and ther inerpretation of te facks. and in
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ng rules ol the lw, Dusdpes showdd ol be abliped o repaori

prsuance of e pre
o the mernts of ther cases oarmone outzide the peticiary.

i, The disirthunon ol cases should ma be imlleenced by e wshes ol any mary e a
; Ll ELILL

case of any porson concerned wlh the resuls ol the case, Sach disinbution may,

o wmstance, be mmde by deawing of Tods o a svstem foe autonabic distilsmion

pecording w alphabeic order or 2ome simlar svsen

L A case should nod be withdeawn Bom s particalar pelze seichout valid reasees, such
as cases of seriows illness or conllicn of inlerest Any soch reasons and the
procedures for such withdrawal should be provided tor by lew and may not be
indheenced by oany mplerest ol the sovernment or admimsiraton. A decision o
withelrmw a case from a udge shooda be faken By oan sothority which enposs the
same pulicial mdependence a5 padoes,

3 Judpes, whether appoinicd or elocted, shall have poaraniced wmare aml a mandslons

retivemment age or e expiery ot their term ot office. where such exisis
Principle 11 -Uhe apilority ol jodsey

[ A persors connacted with a cose, iveloding st bodies or their representatives, shoodd be

subpect o e awthorily of the pudoe,

Jubpes showdd bave sulficient poswers and b able o exereise them inoorder 0 carry oul

e duties and mantaon therr authordy ard the dipmite of the cm

Principde 111 - Proper working conditions

Froger condilions showdd be provided o cmble jodses wowork elliciently and, 1 pariiculas,

e oa sulheienl mumber of podpes al providieg e appropriale ramng such

e i the courts and, whers possible, with ofher

a5 prachcal e
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autwrines and bodies, betore appomiment and dunne their carecr, 5uch raining
Aol he tree of charpe i dhe el and should an parbewlar concerm recent
l.:!-_'_l-\.':ill-.ll'l and cage-law, Where appropoiake, the raimng shosald melude sludy visils
o Evropean and loreign authorities as well &5 couris:

..'.. S -

that the stames awd remonecation of judges is commensurate with the

dignity of Ui profession and burden of resporaibilines,
e prosciding a clear carver siruciure meorder orecnul and retan able julzes:

. praviding adegzte support sttt and equipment, i particular office sutomaton and
daly processing Gcilites, i emsurse el odees can act eficiently and withow ordue
celans

aking appropriale messores 0o assim nonudicial asks o ofer persons, in
conlormily will Becommendation Mo, B 086) 12 concoming measiarcs 1o proven
and reduwee the excessive workload inthe conts
2. A veceszary memsures should be aken o ensure the satety of judgzes, such as ensuring the
presence ol securily merds oo court premises or providing police protecion e odees who mas
Become o are vicims of serous threals,

25

Juatpes shoald be fres to orm asseciatons sshich, echer alose or wath another body, have
e task of salepuardimg their mdependence and proftect their inferess,

Princigle ¥ - dwdicial responsibelilies
I I procesdings, fudzes bave the duty o proceet te rights and freedoms ofall persons,

(=

Jfpes have e duiy oand should be pven e power 0o oexercize B judicial
responsibalites b ensore dal dae law 15 propeely applied amd cases are deall with Girly, eliciendy
amel spsedily.

EX Jualzes showdd i paricular have the ol lorving responsibalities;

i, Lo gt ilependently inall cases aod ree from any owis e inllwenee;

o comdiuet cases inaEn imparial manngs in accordance with theit assesamen of the
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f

Explanabery memorandum

Introduction

|. Withan the framaework of the achvines ymideriaken o promode apd cuaranies the ctholency
and twrmzss of ol oand comenal pebce, 0 was decidsd oo prepare a Recommenadation on e

intependence, ellicieney and role ol juizes.
¥ I eed, the Council of r'|_||-:|F'-.' nclucdes an g e gims e insiiunion asd ||r:_|'.'._'|i:_|r' ol a
l\,,:.;,'lll.l;,ll‘lrii, a '1_| |'\-.|' ri:_-|| &3 slein al -|q._":_'|i~.;_'x| |':-. 1l i |_.'|._: ol ':_1'.-. ;.ml 1'"1; -q,ﬁli,l-""li'\illllh"r ol H|
corsibfiosally govemed Soe, az well as e promoton and profecion of Inemn righis and

furelaimenital freedoms,

e Becomumendaran on the mdependence, ellicency ond role of judees recopnises and
phasises the pre-eminent and signdficant role plaved by judees o the implementation of these
berwen ol puulees 15 onz ol the ceniral pillars of the Bade of Low. The need o
promeie the imdependence of = 05w confined o ommdvdoal pedees only bae o may ave
conseuences for the pediczl svsiem a5 & whole, States should theretore bear inoond thas, althooeh
A specihe measre does ol comeern any tivideal judze divectly, 00 mught fave consequences or

ihe independence of pudges

aime. The indep

4. The texis of de deall Becompendation and i explanarery memocandum were prepared by
the Project Groop on efficiency and Timess of civil qestice (ORI Afier examination by the
Eamomean Comrmitlee on leg] co-operaton (OO, the dreall Becommendanan and s axplamaiory
memcrandom wers submitled 1o dhe Commmdies of Mimsters ol the Cowmell of BEorape, The
Committes of Mmisters adeopted the test of the draft Becommendation 2nd  awhorised the
publication of the explanatory memorandum e dhe Becommendation

5, In addimion to representaives of the member S@aies of the Counce of Earope and the
Comouission of the European Commmnily, the ipllowimg ebservers atlended the meetings of the
Frogeot Growp which prepared these lesis: Albama, Hely Sec, Lalvia, Bussia, the Buropezn

Assae :_-Ii;: ) :_:|' I_Ji;__qh -i1'_i|||; i i,'l:“'lllq_"l,,'.:‘l. el B B [ |._! '|'|._' Ir ATy |1i-.|||:_1' R ':_:I TR .||'_-_.kf|:; =

i, I order o establish an efficient and faie leml syvaem, o is mecessary o strenshen ihe
http://www.niassembly.gov.uk/assem_exec/2007mandate/reports/report22_07_08R_vol2.htm (125 of 294)02/04/2008 16:04:03



Welcome to the Northern Ireland Assembly

posilioan and poveers of judoes and o evsure e proper exercize of judicial responsibililies,
prepering (s Recommendaion, accounl was when of the Uniied Mavons Basic Principles oo the
nedependence ol he judiciory (1985) and the Proceduwres T G ellecive implementaion ol these
Principles adopted i 19559, The Basic Prirciples of e United Nations are, 1o relation w the drall
Fecommerlation, 1 be seen as a basic el expressing minimmn standards which are ully
compatihle with the Recommendation, Uhis onplies, on the one banel, that ot was nod alwavs
considered recessary o deal with all subjects coversd

oy e Basic Primeiples whoch woould theretore apply, On the otber hand, wheee hother prolection
al ke mdependence ol pedees septhin e rameswork of the hibe-mmded member Sodes of the
Couneil of Europe was comsidersd possilde, ihis Tas been rellecied in the Recommendation

Because of il= impartance, e Commitiee el hosvever that it was appropriate fooinsert the fext of
Hasic Principle Mo 12 in G tesd of the Becomumandaiion, withow! amking any amendimesls @l
{zee principle L paragraph 2 )

The startng-point For tee Becommendaion is the idea thal the poseers conlemred on judzes
are counlerbalarced by their duties. The Recommendation fits it the framework of measures o
ne tken toomake the edicial system famrer and more eficient. One of the comersiones of a fair
svatem of [ustice 5 te independence of padses, [ 18 neCessary i @ve does BpnrapriEis powers

mEraniee g T imdependence, However, such [y ers o mosl subhorise them (o 200 omoan

arbatrary renner, Judges are alzo subyect b certam dulies, Jdhcal resporsibilines are accordingly

determinad by e relaiomship Beiween he poweers and the deties of padges.

iy Caorsequently, witlvihe same aim of preserving e independence of judoes. i0is essential o
ke judzes liable e oa swsiem of sepervision which makes e that their vights and duties are
reapeied.

a2 The Becommendaion calls vpon the member States woadopt or reinforce, as the case ma
o, all measires necessary o promede the role of pudees and strensthen teir efhciency and

independence.

I, It contauns s principles wioch showld be applicd by the sovernments of wemher Stajes,
These primeiples relate e the andeperclence of judges, he adhoniy of judges, proper working
conchiens, ihe rigi o lorm associaions, Jalicial respemsibilines and e conseqaiees of Bilure 10

cary ol respoimsililiiies and diaciplinay offences, Although the Recommendation enrverates

primciples, 0 was B0 oecessary o give defails concerning tese ponciples, 20 a8 o provide
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guidance o the States implementing the Recommendation, I vies of the diferend legl fradinons

ol the member Sawes relatng wothe protecuon of judges, the Becommendauon does mol seek a
shvw the direction imowhach steps need o be ken

(S The seope of the Revommendation i3 il confined @ specific Delds ol law zod alao covers
opdh professional pedges and lay qudges, excepd, i the case of lay pudpes, wilh regaed o the

-._||:_'-:I'|" af remmureration 2ol certain other maters such as e requarement o v prope |.'._ﬁ||
raiminz, 10 covers e resoluion of civil and crmiral cazes bl alae admimsrative Taw and

cotstipetional law, The Recommendation, when definime the scope, refors (o parsons exencising
Judicial Bections rathes Gan w0 judmes @5 some persons exercising Judicial functons in certain
States doomod hove the e ol pwdges althowsh ey emjor the same independence a5 judaes inthe
exercise ol their Lections, For instance, some counlries

favee o =vslesn wherehy speciabi=s pecform e mction of Jwbees inocases which nesd highly
specizhised rswwledme, such as awdiors or experis i Lind surveving Such experls exerci=ing
ugtice functioas canod Be cpmparad woth lay pudges™ since they are oflen appoiried becguse of
their specialist knowledes, A menhber of fese recommendations would alsn be spproprizte for
sch poersans, For reasons of comeenience, 1 was oweever [0 appropriae oowse the e " odpe”

b any person exercisme judiciel lewtons, Inoany case, s 8 mater lor the ezl law, and

=

_;'|:Z|"'|:'l_.':_’u' '|'|:_" I.":I"'"hli:lll_i.'ll'l."\-_ T |_|-¢|.‘:|;:_' w o are |.:'|‘\-|'|-:|_||.:"'|_":_| _i||:|3 =3 o |."|.\, _;‘:||I'_;'||':-_~.|_"-. ol this

Fecomimend:ation

Ihe Becomendation does nod inerfere with sysicms designated w disclores the cowrts of
wstance, crimimal or sbmnsmainve malers (G emonple e so-callsd
wny . On the contrary, the

umor ciees o, for

“ordopnance pénale” in France or tee "Ordoomess wdoicheien” o Gem

Council of Europe has previows!y encowraged the adoption of such measeres '

{ ENRENED [i!; ol []:l - pl-'“]:ipll-_:i

I:'I'irll.'ijjll;' I {Ceneral pl'irld.'i]_lll;-l-: om thie ir|4_'|4,'|1g'|||;]|;-|||;|.= rl[jl_ld'l_i;l.‘hl
12, Suppon lor the idependence ol the judges 15 expressed inthe Gest poneiple wloch calls for
all PECESEEIY IMERsUres 10 b faker o respact, protect an i profmods e "|E.';I|_'Ili,|l\\"'l,_:|_' :||'_ ,.;E;;.',x The

seope of the concept of "independence of judges" is ol combined o jodpes themselves but covers
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e juadicial svatemas a whole,

shoodd be pusanteed pursaant 0 e provisions ol the

R The independence of judss
nciples (ol paragraph 2 o of this principled, This reguiremant

Convention and constindiomal g
imnlies that the independence of judees must be mmranteed inone wav or znother wnder domestic
laow . Dremershime on the leps! sysiem of cach coumiry, s susraniee may bk te form ol 2 wrilien
OF WA TIen constingon, a realy or comention incorporated 1 the nakonzl lesal syvstem, or even
written or useriten principles of superior slaig, such as penerzl legal principles.

[4. Wil regard 1 the measwees for implenemiing ihi: principle, several aspeets shoudd Be
corsidered, taking o accowd te legal radinons of each State. The law should Tay down rales on
ooy mnd when appeals oy be made gainet judees” decisiore W cowtE emoving  udicial
independence. A revizion of decisions ouiside fat legal frameseark, by the soversment or the
acdrmsranen would clearly pol be admmssible, Similards, Ge e of olice of juwiees 2nd ther
remuneration should Be puaranizsd by law, As woothe termelolfiee, e Becommendaion provides
apecific rules on when itwoudd be admissible o suspend

udges ar pemuemenlly remove Gwem (ol Principle V1, Moreover, @ specilie recommemendation (of
Fromcople W1, 1, €3 s macde imorespect of the rermmeration of patses, Courts shonld alza e able o
dectde on therr ovwn competence, as definsd by the law and the admimstration o sovermmen
should pol Be able 1o ake decisions whoch render 17 | ..LE;_'.-.'.‘C' deciaions obanleie, wilh e |'ﬁ.-.'l-“1["1 [Ri1]
of wery speetal cases of amesty, pacden, clemency or similar siuaioes, Sech cxocphions ar

b i every demmoeraey and Boed theedr jusiicanion todbemanitarian pooocieles of superior value
] ] 1 I I |

15, Me ndependence of judges s first and foresmost Dnked o G moonsomance of the

sEpiEraian al BRSNS [P ;1:!_|.:|-‘-:r::_|:"| 2

"1_ -u"l_] i | '|i_':|'|{:| T"..; (RIS :_'I' :-'I;_' :_'-u._'u_.l_i'. [ 1-|||_| '_|u
legislaturs have o duly b ensure il judges are indeperndent,. Some ol the measeres bhen by these
orss may direcdy or idivecily imterfere cwilth or medily U emercise of qudicial posser
omseguendly, the orpans of the exvecuinve and lemslatve branches must refranm from adopding any
mespinme which could wmdermine U inckepencenee of pedoes. Tnoaddotion pressare groams and odher

intersst prowns should not he allowed o mdermene thes mdependence,

A Hovongeembision Wo K oET ) TR e the simpl s of comina] Jisiice,

| 1 It 1= esgential fean e ilh._:.|_'|!|._'r'|i-." e |"'_:|||_I;:J._-- shoudd be EUEAFATSE A sz the Yo g |eeted

| . S B L L S R LTI | ERCSSIEA] TR I |
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AT MIPCUZEIOLL WIELE PRSI0 G (0L PACSZRIPN £ G, 0k WIS POSCIPLC | IR U URTE S0LI
be oo discrimimmation . All dectsios comcermng J‘I profeasional Jife of judezs should be based on
objective erieria and even though each member Stae hes 15 ocen metod o recnenrent, dlecion
or appommniment, he selecion ol candidates for e :..l.lli.l.'_'l_'.- amad the coreer ol judoes et be based
on merit. In particular where the decision o appoin judses i aken By oorpaes which are mot
independent of the povernment or the administration or, for mstance, by the Parliament or the
Fresident of the S, o o ooponan at such decisions are aken onlv on the basis of objechve
Crileria,

All decizioms allecung the prolessiomal career ol padpes shindd be based on olyeciive

-."i1|._'ri.-| It 15 mat ool at 1 5 T AP0 RELE N S B jlu_|_:-',|._' et :|_||_|ix;i-|| i'h||'|:q"|_|{'|;q |||':_:|=~ Ly h:_

_;||.',x:_'|'.:_':_| I r||'-.l|,||_,"h.||,|| e emire _;1|.||L'-:~i::r:.' Career as jlu_l:-_'}._' Foa fn=tance, a deci=ion o
promcde g jedee o another position could in practice be a disgzed sanction for an "incosenient
Judae™, Such a decision would of course nod be commpabible with te tzrs of the Kecomimesdation,
In order o denl with such sieiiors, some Sodes, such s laly, hoave adopled @ svsiem of
st ol juadicial careers and wdicial foneiions

it

The Fecommendaton seeks (paraprash 2 o, sub-parzpraph 1) s propose standards whch
shoatd B oupiweld moall member Stabes, ensunme tal decsons are feken swithows amy wmdog
influznee from the cxenmve branch or the admamstration

Adthough the Recommendation proposes an wdeal svstem o judicial appomiments, 1 was

JERE add (el =i |';|':_|;_:,'::["| Tyl a b of e member Setes ot the ol ol (BT have
adopred other systems, often involving the governmen, t’_-llii-lllur. o the Head of Stz The
Kecommendation does ool propose o Change fese systems which have been in -:||:'-._":_|[:|'|' T
decades or cenuries arkl which inopracice work well, Bul also i Swes where e judees are
Formally appointed By the sovernment, there should be some kind ol svsiem whereby the
appeiniment r:r.:ucur--a of judzes are fr 'n-r':=';.‘l11 and nelependent in practice. |n some Sistes, this
i5 ensured by special independent and competent bodies which pve advice o te sovermiment, the
Farl iament ar the I-r.:=.:1 o stade wlhachone 1|1-':-.':'.'-' s tollvwed o by provacling a possislity of appeal
oy e |'-_".~cu|1 concermed. Ciher States have opted for swslems ivolving wide coreuliations with
ihe judiciary, alihowgh he Iomal decision s ben by a membser of governmend,

It was rol fef i!|!_:"|-l|".-ul'l' i deal :_"u|:' i-\;i1'_'. i e test ool the Recomwmendation wirli
avates where appoiniments are made by the Prezident or the Parliamen, alihoush the Commines
ws 0f e opinion Bt the seneral principles on appoinyents would apply :|I~.| for such systems,

A gl aspect ol ersuring thal the most suilable persons are appointed a8 judees s
the roiping of lewevers, Profssiomal jodess ouet Bave preper legal g In sddition szming

Toe Ulnited Mations Basic Principles an the fodiciary provides i gy
Persons selected for judicial office shall I1-. imdlivichmls of inpecriny and ]
o gl he gt i -'-"-r| chionl selachom ||II |I-
B Iroes mnnive: ciien of iudees. there shall be no discrimination asainst & n
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'Ir:_ l;| '-| hlu -"\-I |.”,._ |;.'-'.'|||' se, religmon, po ||I i || o e Iu- ngvmn
birth or stams, cxiem that 2 .-\..||.|||'l."'|'|'l."'|'|| |... | a camdidate for
convry comeerried stull ot be comsdereid ey iy,

'|I"\-'|II|'":-|II r 'III.I-\.

-

wicial office must be a mational of tHe

coriribates fo judicial independence, T udees have adequane Georenical and practcal knowledge as
wiell s skills, it woudd imean Gal Bey coudd a0l mere iwlepensfonly apainst the mlomdnsieaion asd,

veoiiliome i be judzes,

ifthey zo wishy, could changes legal profession withouw! peceszanly ha

7. I the decisiom-making provess, pudoes should be able w st independenty (ol paragraph 2
d. of this principle)l. The pudee showld have anfettersd freedom o decide 2 cese impartially, in
accordance with his conscience amd his interpretation of the faots, and in pursuznce of the
prevailing rules of fawe, The parpose of this provision 15t @nsure dust po presswe of gy kind and
froan amy quarier ahlisegs the udes @ deliver udgment along the lines desired by a party, the
adimi sieation, e govemmment or any other person Alempts 1w cormupd judges should be punished
wcter crimanal law, I some Sales, judges are ohliged o report, or iretance, on boacklog of cnses

to the Presidens of e cowrt oF o ofiicial aahonties, Soed |;;1|"'i||:_-: obligtions, which are
reCessary e an ethicien manm: et ol searce resources in couwts and fog '|':-||||i|||' [purpeses ane
of course comnpalible with Jh. concept of judicial independence, However, ag it could be vsed a5 a4
migang of gxerting influence on judpges, they should nod be obliged woreport oo the mesing of the

cases wilha view 1o jusiing Jl.. decisiom:.

| =, Ihere are variows possible svstems for the distribunon of cases, such as the drawing of lois,
distribusen in accordance with the alp! ;.-.I ol |:.'u| srder ol the names of the judszs or by piving

UHEES
o the devisions of e oot i oan order specified hetorehana {so-called "agamatic disboabon™) or
the sharmg aut of cases among pudpes Dy d-_x st ol the Presudent of the cowrt (cf, parapraph 2 2,
ol s |'.* nerple s, What maners 5 nod 5o mech the system ol disimdien, b e lacn Bl e actaal
distribution should nod be tamted By oulzside miloenes and shoold nod bhencfil one of the parics. In
souree Btates, a desigion "1_'- the Presicdent of the court is considered ¢ |;|._'|:'i!"|'r -'l'.J:["I:-_HI ke pules for
aubslibonng gudees could be provided for withn the Fanewodk of e rles governing the
disgribunon of cases. This would ensure that where, as may occur relatively frequently {e,m illness
vacalion), a julse s owmable w bBear o ocase o0 dealt woilh propecly, In el way exstraordinary
decizions (ol paragaph 2 Dol tes pravcipled would be neceszary only ina lmied number of Cises,
Fules for the sunstmution of pedees should mke acoowst of the pericd of absence of the Judoe.

| L, Wevertheless, it nmghi on stme gocasiong e necessary oo withdrew o pericular case from a
|||1 ;. I e *'c“-_', nng I ot of the szme concem o preserve the independence of the judicial sysiem,
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1he T shodd proside ihal a case should nol be wilhdrawn I*- A Judge by
the approprate body wilboul valid reasons (ol |.-| wraph 20 ol tus priceaple). The aim s W
e Sl O case o 'h_':ll:_: 1 "||:|r.|'.'.|| '"':_: ] | k.| '|:-. ?r.' 5 'n.l._|.||I|'.-._ |-u.. LIsE Ilg ||L |'. :||.':_'iw."-.-||

wodd nod correspond o he exspeciations of, sav, the governmend or the admimsirzion

. Yoomse iy nol be swildrawn fomea judge inless there are valid reasons and Pee Gecisio
i ke by e competent body, The concept of “valid repsone” covers all grounds al sathdras al
which dio ool aflect the indeperdence of wdpes, Beosons ol ellciency way also consiime valid
primmals, For cxmnple, when o judee Goees a backles 1o hes caseload doe e iliness, 1L is possible o
cases o be wilhddrawn from him aced sssigmed w 1!'JI.“.' judpes, !'~'i|11i|:|:|~-. i. Iy POve IECessary i
withidraw cases from judses who have been sssigned 2 Gme-consim e owhich mav preven
theem from dealing with other cases already ass ".II. .1 for them, Imay prove necessary e the List of
valid reasens o be determimed by statote, Inono cvent does this provision allect the vight of parics

s ithdrasy a case,

With regard s the question of the possitility for g judpe o owithdraw from a case, se¢

Friveiple W (paragr

Principle 11 { The suthovity of the judaes)

LE I order o ensure that the pdee cryovs the respect due o bim o as a judee and that the

nrocecdines are conducted efficieny and smoothly, all persom connects d with & case

(oo partles, Withesses, experia) st be sihpect o the mhorty of the padee in accondance with
domestic lzw. Stade bodies or their representatives mzst 2lso subamt i the suthons of the neioe,

ERS Judpes should have avalable o tem the pecessary pracical measires and appropnale
prvweers B maimain erder in thelr cowrts, Oonee sueh powers are allocaied s pudees, they have a
respons iliny o prevent the coourrence of sifuafioes which call i guestion thein independence

24, By waw of q"-.._r"r'l;__ reference way Be made o the cantemnl oF courl oroceduses which
exisl i cerlmn menber Slates, In additnon, e presence of seourily merds ol hearmes could be

e lul For the purpesse of ejecting persons who disueb public osder,

Principle LI { Proper working condiciosns)

W Uemmar wcmelans rwthinmane feue apedmaes mra s mactienlerele oeekavcaedhy semaed af Hee
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L3, FTODET WimKING, COWKIIRICIS IO IERSEs &re a  RarmiCuUEErny mpiemaaoriny Sspoit of  mng
arcangements r improvimg e elliciency and fimess of usbice, such working comkfinons, o
which judges arc entitled, derive o fael rom e powers bestow cd on them and the independenes
ey are requared 1o exercise

"I"_ Ihq_' ';'||;|'.'. i"f-=_ e~ e Wil |,,'I'-"_Ii'_'|_.|_l\,,' T :h;_' |"|".-:~.' it af AT i_':ll'\'l_:i'_'l'\l"b ;u:|"-|:||!-:
Judzes o weork ellicienly.

27, It 15 mecessary o recrunt padees in swfcient mombers o avert an excessive worklond and
enable the procesdings alrsady stned, regardless of therr volome, e B Gnalised widon 2
ressomanle tme (of, paragrapn |oak Siates may o wosh @ pive comsideraton o the possihliny of
alloeerrer sinzle odges o deal with ceses of hrst insiance,

IH. Wil s w1 10 cnmaning that the law s properly gpphicd, 100 ool cooegh merely & requare,
af the selection stapge, that jwdpes possess suitable qualificatons, they must alsa be given
appropriale raimng belove dheir appaimoment and durivg their career, I Les with member Sates o
determing the content of such raming although the Recommendation proposes some Nelds where
',r;!_illill!-: iz ol i|'|_;1::'l,.;|'u|;, Ty soume cases, I "i'-‘-: _;1|i::' 0 g ANl T e Ty linwited, 1o
example when the ravomal swstem prosides Be the appoinoment of Domer prectising lrasers as
audees, In tee course of e coreer, judpes musl receive ra
imgortant ey developments, such as recend rends o lepslan

relevant sidies onowpieal ssues or problens.

wlich keeps them abreast of

poand cise law, socnal mends and

Paraeraph v of Becommmendalion Mo 1 (850 12« ORI MERSINes 0 prever arnd pedhoee the
cxcessive workload modhe cowrtss provides "Ceneralizing, oF ot yeb so, mal by a single pdge at Liest
it fall appreprite maters,”

5
.L-I.

2 Stabee ad repwngralion are dnposlanl Dolees detenmining appropriate weorking coplitons
(ol paragraph 1 bY The st accorded o judges should be commenswrate with the digany of thei
professton amd e remuneraton should represent sulicient compensation Lor their borden of

responsibilives, These Gors are sssenial o g nrleperdence of wloes, @soecially the recopmiton

of the IPGrEnse o ther role s judees, expressed inerms of due res oot and acdequate financoz!
rernunerabion.

ill. Fargeranh | & s closely ot owmowikh the rettrence e Pomoinle [ &l decrsioes
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s e e e e et wectees ame s v e et cen b g irm e e weee e
concerieng the profeszaongal hile af |||.|5-_'u"-. which onvoous]y inehades Uerr status amd ther

T ralon

1] The qualiny of judicial L:-.'n._: sions deperls primany onthe quality and competence of judpes
samg mwmber States have areal difficulty in ateacting the best lowsvers o U judes's profession
and retieng their services ||~ e 5 inense compenition wil D private sector because e latter
olliers more alractive career prospects. Paragraph | o o= therelore aimed gl encowzens member
Slates oo meke el weensors tal soech lawyers con expect o successlol carser as judzes, To this
wrove CATeer structures, provide for senwne opportuniiics for promotion and

ol they mst o
IMETEmse TR T

£y Jualpes wall also ke alkle o work mare sthoently amd delever Seir pdprents promntly il
thev are asssied by adequale back-up stall and ;.|_JI]'|'I‘-;"I'|I (el paragraph 1 d), Inoovder 10 enswre
|m:-|::-..|1 mapagemenl ol cowrts and of case | 1w peeessary o make all olliee aulomaiion and

processing fBcilites available o judpes

KR Firarlly, i I."'l.::.l o ense the '“.lrxlla.'“ o s aod enabile B o concentrate an feir work

urer cases, i is -||||'m'l i L relieve then ol || ek icial sks wlich can

of hearing and e

v sl gned W other persons (ol paragraph |00 Jodees are nol nommally themselves ampowened o
delepate certaim tasks o other persons, but 1815 .|k.‘ law i the broad seree of the term which would

ansthorise the wansier of such non-nalicial wsks

ER S However, deleppion camat be done an such & mesnmer that if sl smfanges the pachical
indepenclence of udpes Judicial asks should, of course, reman within the exsclisive parview ol ihe

Justps

15 A hmal aspect i relation o warking conditfions concerms dhe salery and phasical proleceiion
of judaes (cf paragraph 2. "-’-.'ml!-.'l Siates should provede adequale facilities o ensure '|k;
protection of judies when s is necessary, While protection is reeded more especially T judpes
dealivg with crimira] coses, i may alzo Be peeded o l.,_Lﬁ harsdling civil o commercial cases
Ik prosens o securily mards oo court premises and police protecion e judges who are he
vichms of serieas theeat= are measures which could be envisaged.

S glao Recommmendanon Moo Bidas 10 of the Cormiree of Mirssers conceming meisires

"‘.|"-r|'|.;|'-. I'k;n'|-'

B oprewend o recuce b excessive oseorkload o U conmts, s o pairhicular she
e

icaamples of non-pudicinl tasks of wihich pedges i some S@ates could be relieved eccord
- =

cartieulan circwmnstareees ol cach country.

http://www.niassembly.gov.uk/assem_exec/2007mandate/reports/report22_07_08R_vol2.htm (133 of 294)02/04/2008 16:04:03



Welcome to the Northern Ireland Assembly

Principle I'V { Associations)

1. Uler dus principle, podoes are gven the cighit o ehe collecive action o saleguard e
professioml independence amd prowect ther merssis, Too fis end, jodesss are [ee e form
asscmtions whose aciiviiies are confined 1o defending the independence and the iieresis of the
orofeszion. Such associations maw, for example, tike part in salary negetabons with the Ministry of
Justee or copdribase o the raining of pudees, The associations sot eiher alons o wath anoder

MDY,

17, In some member Stwes, paficial bodies or e Mimisicy of Tisiice lave a hand i dhe
acdminiairation of te conrts and wibeals, Coee -|",_1" el e rve o st alw AN e Fased on
resped fiwr 1l i'l,j;,lh."n,,:.l.'ll;.' -'-"_i||:|:-_u'-

Priociple ¥ Glodiceal responsibilities)

1%, The independent alloted ek of pudess 15 Gl of sefeouardimg the righis and reedoms of
all persore within the scope of their duty o adnunister justce (cf paras 1h. The jud
resporsible For provecting the rights and reedoms granted o individials, This saiions shold noi
only he seen g a diy B prodact e minnmas nghis as expressed inthe Furopean Comeention of
Hurman Kiglts, ke ohhizanon goes further bot it s detheult fo detime o precise terms s sonpse
Llitpsiely, e obligaion has o do owith the defence of Democracy and the Bule of Law,

salepuarding agamsl oppression sod the ialianan S as eapressed e Sieiee ol the Cownel

-.|‘|”|"|_||-.||'-._

10 Mhis P i"|_:i|: e. which deals with the r;_'x['l'-"‘\-i'T ities of fhe .in‘-'i’-“f- covers the relationsh p
between the puloe's duties and poasers. Dodfees should b given aporopriase posers 1o assure themn
ol ] ndependence in the TulfEheent of Geir sk, Jodees have o duly o exercise e powsers
mestovweed o thaen {of, parazraph 20,

i, Justoes should be prven proper working conditions o ensure that they are able B carmy oui
their respomsioelates (of Pomcple . A balance s stneck between the righd of judees o adequaie
wiorking conditions and their responsibility 1or (e tse ol ihe cesorces placed al their disposal, bul

a lack ol :1|.|-.'|.:_u.|'.'." wirk ng congiiions 15 no ewouse o I.II||I1:_' 10 carry oud (i ..||.|I-.'I.l|

'I."_\-E'lt.lll'\-\.ill lities retered 1o i':|',_|r;|-_'.:]:|| 3
41, Paragraph } specifics several resporsibilities entmssted w judzes,

i First o all, s inowmbent on jodoes we ool dependently ool cases, wallecied by any
sadairhs niliweses b dlrure el sl b saces sobore s oo coa et e el B s Beoduer et in
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DURSIRIC INULETRT. B0l GiA0h THIL WPy W Celses WIKDS @ NAWOD CURll By DROLEK] DY o [EERT LUMEL i
respel of poins ol law,

o, Inceperdent pdpes showld pive smpartial decssions based sclely o an assessment of the
facts and their undersiznding of the law, Sub-parzeraph 3 b refers expressly o the principle of
Frness and the pighis ol the parties as coshrmed in he Consention, more

aariclarly 1 Aricie Sl ol thad Comveniion whech stipulgles thatl "evervome 15 eniiled o oa i and

public Fearivg within & reazoneble ome by o independent and rpanial wibomal established b

Janw’

. Judpes bave an obligalion o give udgment in e cozes assigned o them. Thiz
resporsibility counterbalances Principle L poragraph 2 0 10 8 case cammol be waleloawn
qudee by e appropriate body withow valid reasons, jodoes are alse not enttded hen
withdraw from @ case without valid reasors. O the otfer hand, where such reasons exist, pdpes
should fave an ablisation o withdraw from te case. This teofold requirement contribuies o
imaranieeing the mdependence of udees, Thes responsimlisy 5 meee parbcularky soplicable o
sigatiens where plmes wethidess from cases solely becase the patpments b be delvversd would

i

AT .J"_:'L'I__"'..I.'I' I."I.I.JL_:'_ alified, However, UHEEES Al I.El'\:'l..i:- |:'. sl ves U ere o= a condlien ol
inlersst or any other valid reason. A Tvalid reasen” can be delined by lemslanon or crse law, Ciler
examplies of valid reasos are serions bealth problems or e interests of justice, This Tater concepl
Toaly e dong,
ot st alzo be seenie be done”. Por instance, (f o case concerms a neighbow of a judze and dee

e, here s e conflict ol ideresl, However, fhe il_l;l'\;'J; 1

iz ditficul o deting bl relates W0 some extent o the principle fal Tjustice must no

_il_l;lz:l,,' |_|-_1;_'~.' ] ki '}"5 "n._'i_
corider 10 necessary o wilelew oo e case in G inlerests of jushce 50 a5 mol ko casl 20y

shadeser ol o deubit over e impartialioy o G couwrl

il. [0 ix also te duy ofF e pucloe i e inderests ol justice, o give an impartial explanaion of
cortam procechral makers 0 sppropriale cases o the parbes, In parficnlar parties who ane el
represented by lowovers need ollen explanatons concermang the procedure and judpes must ensure

that sueh pariies are sulliciently imbormeed o emable hem e wndersand the proceedings,

I The resporsihing of encomaging the parties, where appropoare, 0 reach a fendly
setilement waderscores the imponance of e conciliawey role ploved by the judpe for tie sake of
efficiency of jusiice, Inaddition, it iz the safural function of the judze to secure the reconcilianon of
e parties: dizcussion 15 betier tan higaon Julees must howeser camry oul tus ek s o
amad semse and i soch oomamner that their ivmpariialiny cammsl be guestioned.
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T T L e TR R T L R R e R T R T el R DT i 0 et

I. Agnain i ellcieney and laimmess of pestice, ks must sve
Clear and compleie reasons loe therr |||:1;~m:-r.-1. which as far as possihle should be comprek '-rn-nh ¢
i the pariies. They shodd mv i avord using complex words when thers are mone comamon
:‘\-:I.I'H":"I_'- =, OF -.Jl.u Al 1 fone \.__"' |.|."|\._'_..:'.;_'-|.' Wil an -.'-.:_||I'-.'||-.' ToeRIsIs 1 L |.II'|\._'_.I|;-_'|." ol the

couniry, The obligation w gve reasems oz, bowover, nol absolule. In some Stics, 0 15 ol

'-\,,'L'l_'ﬁh.\_l':\. L0 2Ive Tedaons i --'h,':_i'i:_' pes ol cames, for instance _in-:l!:_m-."'a "l_'- default or which are
hased on defendants approval (Germany), where a oy bas mied the case or in malkers
CONCEIming |'r|'-.-'~.'|-'|||;|| ITEReUres [ Waling or where 3 ot of "-;'-|:|_':_-,| AR ||;|"-‘-:|; il decis
al the Dhisiret o |_"':'.'. edend, Usually, such siwations dispensing Froo (e main pringiple are
defined by Lo or, al legst, lisbed i long stnding praciice of he cows

i I order wr eonnterbalance e oblipggtion placed on Swes woprovide Tor 4 oAl
reanimg. For judees before their appoiniment and during therr coreer (Principle 01 ), julses
showdlcd participate inamy raimmng needed for e eifwesent and proper perkormancs of thear dasies,
Infeed, if member Stes moke maimng facilties svalakle, pudees should mse them I"::-'
resporElnlily = omere paricalacly concerned wiilh he abligaion w beep ghresst ol receni changs

in femslaton o case law,

1%

Prionciple V1 iFailure to carry ouf respoosibilities and disciplinary offences)

42 This Enzl principle pleces anobligation I.':'._"-J.l;_-'l."-i o gxercise thelr powers and sszume thed
responsibilines, Like any other represemainve of oo ol the branches ol St aolbosive judses are
st o momitoreg of teeir comyphiance with this eblisiion

45, When judees f2il o carry out their digies inoan efficient and proper manner, appropriate
mwasires must he mbens Such measuses mav, tor steee, mclude, depemding on the lesal
frdiines of the St withdraacal of cases fmom the pudae, mosving the pudse o other |||'j'l.' al tasks
wilhen e courl, economic saelons = as a redoecien ol ~.::|::|_'. [0 A temporary. peEr wl
AEpenson (el paragr |I' of s pronciple), I goes withow! saving thal aking sech measures

R e l\,.'\.l.'l.'l!l

cmal v orde [u preserve pudicial mdependence. T lies with the mamber Stk

i decide which is e appropriate body o mondioniog jedees’ acovities which is wiy e
Kecommendation in paragaph 2 ;.l"': reguesis the member States o "corsides™ setiing up & special
cornpete body, I should be possible wo appeal amisl decizions o this body woa coart. 11 could
B g udicial body bl ol b n.ln..:, sl as the Ministry of Justice, AL thes sk i some memiber
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Slates, Ay mepsurs laken by the sepervizory body must be based on respect e the independencs
of judses. For example a minisiry shoeld not, wnder the pretest of exercizsing s sumervisary
anthaarity, be allowed wo withdrase o cose Grom s udee whose decision does mod appear Bkely o be
conaistent with the wishes of the admumisiFaion, However, 1F @ padoe Bzces 8 subsiantial backlog m
s case-lnad, the Pregident of the Court, @ hgher pudicna! audhoey or e Momstry of Justce may
decide 1o underiake an mvesiigation mie the reasens e dus siate ol alfzns,  Inosach ceses, the

recparemend ol elficiemney el justiee docs nod iopair the independenee ol the pedge.

44, Where, according o domesiic law, jodees are alleged fo bave commiimed disciplivars
ollences, il 1s essential ot any procesdings brovehl apaenst bem should  salemand teir
independence and that amy competent ribwal or body shouald be independent and impacnal,  In
soane member Sates, a palee suspected of lovimg committed 2 disciplimary offerce 15 browshi
belore o mibwal compaosed of palpes or composed ol judes and other persons nol belimans o
the pahiciary, Cxher member Siates have noo oreal desciplicary cours o mibomals, The only
discrplivary sanction in such cowrdries 15 dismassal, In certain cruntries only the nabonal parliament
5 endiled o disnuss pedges ol higher cowrs from e posts, In conclegion: e Jact (il the

ribvmal conducing the h=tiglinary proccedings decs ot Bl onder G punsdicion of pelzes o 15

s

of sulgest 0 & degree of mfluenee by ndges 15 nod a source of diffiodsy provided tiat the
independence ol e bl o Bady and te ampartality of the proceedings are respecled

45, Paragraph 2 lakes accownd of ihe differend circumetances in which judpees may be removed

froam olTice before the age of relirament,

46, Ihe primeiple of shsoluie security of emre for pudses oiven permn
anmed al mmranieene their indepemlence and evsures dhatl o perromendly appoinsed
b removed fromn othoe wathowt valed reazons helare he reaches e mandatorny refirement ase,
Horwvever, some member States do not puarantee security of fenore for judees up to the zpe for
retiremerd. This applics w cascs where cilber pudpes bave W be pe-clected afler g cortam period or
s (udmes anceree a period of "probauen” wohenthes st deke wm theor duties, Gunme which thes

Cil -"l:, dlismmis :-.:,'l,,:

47, The comcepd ol "valid reasons" covers coses wwvolving discipliners olfences or meapacity. U
poes withou! saving tat, o diznessal procecdings, judzes enjov the same righis el procedural
merasees as any odher party o linesion. Eelrence shoukd also be made e the Unied Matons
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Hasic Principles onothe nadwiary

Pasagranh 19 of the Uhnsted Manons Baswe Poociplez o the iu.!i.":-.l-. eacvides: Al

dizciplinary, suspersion or repwval proceedings shall be deternuned moaccordance with established

stnclards of pubicil comluet”
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Farting from the principle that evervone 15 embibed woa far and public hearing woithin 2 reazonable

fmee by am onctependert and popartial meibunal estabhshed by lave, o aceordance with the European
Comvention on Human Hights, thes Hecommendabion deals with spoe hasie primciples o sal
Juchicial independenc:
oudsicde any appeals procedures as provided 1o by lawe the e of ollice of padges and thewr
rermeweration should be maraiesd by Taw

For imstance, decisions ol padges should mot be the subgect of any re

all decizions concermng e professiom] career of
_il_l;l!-_'_l'ﬂ shoadldd be Dased an ;!I“:i-.n;r:'- e criteria, and the selection aidd carees --"_il,l:l:;;l_'a ahaodld bwe Dgaed
ofn e, having vegard to gualifications, infegrine, ability and efficiency. In the decizion-malking
process, Judges should be independent and Be able o act wihow sy resirichion, improper
infuersce, imlecements, pressures, threats o merferences, divect or idirect, rom any quarker or
o cree reason, The Recommmendation also deals with pudges’ sorking comditions and st jucdional
responsiblifios.
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Conmen ] ol Evrope Fress

ISBM

Office of the High g J
Commissionar For Human Rights &

Basic Principles on the Ildependence of the Judiciary

Adopted by the Seventh United Nations Congress on the Prevention of Crime and
the Treatment of Offenders held at Milan from 26 August to 6 September 1985
and endorsed by General Assembly resolutions 40/32 of 29 November 1985 and
40/146 of 13 December 1985

Whereas in the Charter of the United Nations the peoples of the world affirm, inter alia, their determination to establish conditions
under which justice can be maintained to achieve international co-operation in promoting and encouraging respect for human
rights and fundamental freedoms without any discrimination,

Whereas the Universal Declaration of Human Rights enshrines in particular the principles of equality before the law, of the

presumption of innocence and of the right to a fair and public hearing by a competent, independent and impartial tribunal
established by law,
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Whereas the International Covenants on Economic, Social and Cultural Rights and on Civil and Political Rights both guarantee the
exercise of those rights, and in addition, the Covenant on Civil and Political Rights further guarantees the right to be tried without
undue delay,

Whereas frequently there still exists a gap between the vision underlying those principles and the actual situation,

Whereas the organization and administration of justice in every country should be inspired by those principles, and efforts should
be undertaken to translate them fully into reality,

Whereas rules concerning the exercise of judicial office should aim at enabling judges to act in accordance with those principles,
Whereas judges are charged with the ultimate decision over life, freedoms, rights, duties and property of citizens,

Whereas the Sixth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, by its resolution 16, called
upon the Committee on Crime Prevention and Control to include among its priorities the elaboration of guidelines relating to the
independence of judges and the selection, professional training and status of judges and prosecutors,

Whereas it is, therefore, appropriate that consideration be first given to the role of judges in relation to the system of justice and
to the importance of their selection, training and conduct,

The following basic principles, formulated to assist Member States in their task of securing and promoting the independence of the
judiciary should be taken into account and respected by Governments within the framework of their national legislation and
practice and be brought to the attention of judges, lawyers, members of the executive and the legislature and the public in
general. The principles have been formulated principally with professional judges in mind, but they apply equally, as appropriate,
to lay judges, where they exist.

Independence of the judiciary

1. The independence of the judiciary shall be guaranteed by the State and enshrined in the Constitution or the law of the country.
It is the duty of all governmental and other institutions to respect and observe the independence of the judiciary.

2. The judiciary shall decide matters before them impartially, on the basis of facts and in accordance with the law, without any
restrictions, improper influences, inducements, pressures, threats or interferences, direct or indirect, from any quarter or for any
reason.

3. The judiciary shall have jurisdiction over all issues of a judicial nature and shall have exclusive authority to decide whether an
issue submitted for its decision is within its competence as defined by law.
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4. There shall not be any inappropriate or unwarranted interference with the judicial process, nor shall judicial decisions by the
courts be subject to revision. This principle is without prejudice to judicial review or to mitigation or commutation by competent
authorities of sentences imposed by the judiciary, in accordance with the law.

5. Everyone shall have the right to be tried by ordinary courts or tribunals using established legal procedures. Tribunals that do not
use the duly established procedures of the legal process shall not be created to displace the jurisdiction belonging to the ordinary
courts or judicial tribunals.

6. The principle of the independence of the judiciary entitles and requires the judiciary to ensure that judicial proceedings are
conducted fairly and that the rights of the parties are respected.

7. It is the duty of each Member State to provide adequate resources to enable the judiciary to properly perform its functions.
Freedom of expression and association

8. In accordance with the Universal Declaration of Human Rights, members of the judiciary are like other citizens entitled to
freedom of expression, belief, association and assembly; provided, however, that in exercising such rights, judges shall always
conduct themselves in such a manner as to preserve the dignity of their office and the impartiality and independence of the
judiciary.

9. Judges shall be free to form and join associations of judges or other organizations to represent their interests, to promote their
professional training and to protect their judicial independence.

Qualifications, selection and training

10. Persons selected for judicial office shall be individuals of integrity and ability with appropriate training or qualifications in law.
Any method of judicial selection shall safeguard against judicial appointments for improper motives. In the selection of judges,
there shall be no discrimination against a person on the grounds of race, colour, sex, religion, political or other opinion, national or
social origin, property, birth or status, except that a requirement, that a candidate for judicial office must be a national of the
country concerned, shall not be considered discriminatory.

Conditions of service and tenure

11. The term of office of judges, their independence, security, adequate remuneration, conditions of service, pensions and the age
of retirement shall be adequately secured by law.

12. Judges, whether appointed or elected, shall have guaranteed tenure until a mandatory retirement age or the expiry of their
term of office, where such exists.
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13. Promotion of judges, wherever such a system exists, should be based on objective factors, in particular ability, integrity and
experience.

14. The assignment of cases to judges within the court to which they belong is an internal matter of judicial administration.
Professional secrecy and immunity

15. The judiciary shall be bound by professional secrecy with regard to their deliberations and to confidential information acquired
in the course of their duties other than in public proceedings, and shall not be compelled to testify on such matters.

16. Without prejudice to any disciplinary procedure or to any right of appeal or to compensation from the State, in accordance with
national law, judges should enjoy personal immunity from civil suits for monetary damages for improper acts or omissions in the
exercise of their judicial functions.

Discipline, suspension and removal

17. A charge or complaint made against a judge in his/her judicial and professional capacity shall be processed expeditiously and
fairly under an appropriate procedure. The judge shall have the right to a fair hearing. The examination of the matter at its initial
stage shall be kept confidential, unless otherwise requested by the judge.

18. Judges shall be subject to suspension or removal only for reasons of incapacity or behaviour that renders them unfit to
discharge their duties.

19. All disciplinary, suspension or removal proceedings shall be determined in accordance with established standards of judicial
conduct.

20. Decisions in disciplinary, suspension or removal proceedings should be subject to an independent review. This principle may
not apply to the decisions of the highest court and those of the legislature in impeachment or similar proceedings.

© Copyright 1997 - 2002
Office of the United Nations High Commissioner for Human Rights
Geneva, Switzerland
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oty Mgt 200

Ft Hom Jetfrey Donaldson %15 VLA

Chairpersen of e Asserbly and Executive Rewview Commnties
c'o Foem 425

Parliazment Buildings

St Falate

Bl fast

BT 35X

[rear W Donakd=on,

I the abacmce of the Mintster for Justice, Eguality s Low Reform, Mr Brion
Lenihan T.02, | am wnbting in reply (o your ledter of 9 July 2007 repanding the
Acscmibly and Executive Revies Conumities"s ingquary s the devolifion of policing
anil justice mariers

Linfortunately, becawse ol the unavalability of key poople at this fime: of year, i s
||r|1||-c4.:l:|-' Uhat 11 wall hup-;_r'sxibll.- o mieel the deadlime of 17 Azl ficr e Mcan=amiis=sion
off a respomes o wour reguest for s writien submission, However, the Mimsier hay
asked e o sy et e os gratelud B the oppertunily o cempnbeie i the
Commitles's deliberations ard thal work is procesding on his submizsion, which will
b comveyed to vou e diee course amd g5 2 matber of prioniy.

Wit kind regards,

ok ﬁllbﬁerd_'.-._

(A d b o
Provale Secretary

-
-

5 S s Gasti Dok i 308 Pl Sratann, Baa g S0 DT X
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LIFBPTE R T STINES TR FOS OUSTICE, BQUALITY AND AR BEPORM
RIS AR ATRE F3 Sy Q000 O e B AR S AL STHC I IR THE 8L

e Baplember 2007

Mr Etephen J. Grabam

Comrmlice Clerk

Asggam |‘.l||.' and Execuime FReviesy Sommitles
oo Room 428

Farliamani Buildings

Stormont Estale

Beltast

314 3XX

Dear Mr Graham,

I am directed by the Minister for Justice, Equality and Law Raform, Mr Brian
Leninan TO, 1o raply 1o your letter of 12 Seplember 2007 regarding the
Assambly and Executive Review Commities's ingquind ate the devaludion of
palicing and jusbos mettsrs,

| enclose herewith {he views of the Ministzr in relation 1o cross-border co-
sperabon in policing and justice, as requested. An elecironic copy of s
aubmiEson was ransmillod on 26 Seplember 2007,

Yours sincerely

Err'.-ate I‘%ﬂ!ﬂ £ g.:'“ S
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08 57 Stemsears ik pw, Duoaggw 20 94 Fadsd Soome, Henk Adka Cpdlis &
Trioetsoe Teapartu (17 G0F B0 Lo-cn: 1800 201 127 FanfFacsoaiivi: (IiV) 624 S4B £ Wai Rt o jirtene, =

Northiern Ireland Assembly and Executive Review Committes —
Inquiry ints the Devoluben of Policing and Jushc: Matlers

Submission by the Department of Justics, Equality and Law Refarm

1. By letter dated 8 July 2007 fram tha Charman of the Modhoem reland
Azzembly and Executive Revies Committes, Ihe Minsier for Juslice,
Equality and Law Faform, M. Snan Lenihan TD was reguested o subomit
mis views onrelsbion to cross-hordesr co-operabon in palicing and justics
mrablers and wnal arangements might be necessary shoull such matters
Do dievolvad,

General Obsareations

In the firzl instance the Ministar wowld like b seprass s agpaeciabon Tor
the apportunity oo make 8 submission fo the Commaties an this very
important isue  The Mimster welcomies the apsariumity o discuss cumant
prrangements and the implicabions of develation for lurlher cross-border
co-gperation in fackling crime and the delivery of justics,

]

A In s subimeEssen The Minisker oroposes o autbiee a fameseork far co-
operation in the period following devolution of policing and justice matlers,
which continuss the good co-operation enjoyed under the carrenl
Anrepmants I s avnecled that the pymaranscs nalnassd o e ieaemechaakes
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post-devalution paried wil allow the dentification of new anz=as and forms
of co-oparation. and that that co-operation will evolve over ime in
reaponse o expenence and needs on the ground

4. Maturally, this new avenue of co-aperation will compiament the alrezdy
excaliont co-operabon which fakes place bebveen the varous police and
ustice agencie:s im thass islands, which reflzcts our histoncal, sccal and
geographical ties and zrrangements

i ]

Mhe Minister is greatly apprecialive al 1he narg work anderaken by all
sides to facilitate the resloration of the Modherm Ireland Assambdy
following the dizcussions in St Andrews. The sy with shich the
porseEr sharng Assembly and Execulivg has ackhed ther esponsibilitios is
L e greadly welcomed . It also reflects the expressed will of the peopls of
Mortham Irelanc 1o see thair elecied reprasantatives taking the imporiant
day-to-day decisiong aboul how Morthern Ireland 15 govermed

[= -]

In fine walh the 51 Andrews Agreement, power over matlers ralating to
podicing and pastice seman asereed al this time Paragrapa 7 of the 5t
Andrews Agresment stales

“Crscussions on the devolubon of policing and justice have progressed wel in the
Preparaion lor Govermmen Gommadee. The Covernments have requested the
paries o cordinue thess Sstussiong 50 a5 [o agres the neceasary adminEirative

amangements fo creale a rew paliong and (eabae degartbmeant. 175 Gue viess That
implemantation of the agraement publishad inday should be suff cienl o build e
communty conhidence necessany 1o the Aszemily 12 reguest he devolubon of
crminal peshes and palicng fram ne Balish Governmienl by May 20087

¢ Thi Mirester Delievas that the recessary community confidoncs will exist

{0 enable the political parties in Northern Ireland to work tvards bnnging

the politcal precess to completion, by pulting the recessars arrangemenis

n place fo achisve the gevolubon of policing amd jusiices by May 2008

Ther Patien reform process, imcluding the accountaklity me hamsms ol

Palicing Board and Ombodsman, confimues 1o be central o the Buikling of

romminnitg proansemeEnt wth ardd ssanfidencse in Hee nalicies s edee
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B The transfer of policing and justce powers from Tie Bodbem eland Office
1o the Exaculive presents o umgue oppartundy o develop end enhance
Co-npEratan bibween our cimimal justice systems. Across thae EUL and
sddeed lurther alliekd, cominal pestics co-nparation is oW SCen &5 an
mrpealve 0 lackling he scourges of trars-naficnal come, mcluding
cfganised crime and terotism, [ is obvicusly incumbent on the authosties
Hiorth and South o ensure the mazimum level of co-operation on crimina
justice matters, The Binister i@ convinced that this s very rauch in the

abargsts of all communities on the island

& The Minister holds the view that the timelable lac down o the 51 Andrews
Agreemant reprasonts the best oplion for progress. He wo ald bsa
concernad hat any relonged uncert@mly over the Umisg of davalution
might impact negatvely on lakng farssard desicabile develnpmenis in tha
criminal justice system and on Morth [ South co-cperaton, as well as on
olher aroas such &s aconomic davelooment

Crass-bordaer Co-gperation in Palicing and Justice

10, Crose- border co-operation exists and 15 working weell i a nwrber of
areas, both thirceg iy S s ar*al'l[p.ﬂ:l"'lﬁr"ul::: which hawe bear boilf up at ar
aperalional el and through strectones laid down in the
Infesrgowesrmanenta ."l.:_'.rrr-e'.mr'.'ll on Polce Co-operation and the
|'I1E'r!:_|l'_-'.l'E'I'|"|f'|'|EI'|'.F|I Agresment on Co-operabon on Corminal Justice
Matiers. Mestings of the Brish-1nsh Inlergave inmental Conference have
also provided an oppartunity for the two Governments to acdress matters
rzlating to policing and justice

17, So-cperation also alneady lakes placs in the context of EU and ofher
sterraliona! agrecments. mcluding in the exercise of Europsan Aresd
Wharranis and requosts for Mulual Legal Assistance. |t has become
increasinagly enpretant o recent yean thal these nsttuments and cther
meagures ol internalionnl legal co-cperation cperabe afbhoselly and
eflecively, Good relalionships and close communication, on an ndividual
arvd an imstfutons! leval are crocial to this process. Dewol ation of policing
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ard justice o he Execulve may prasend an opgoriundy 10 ensure monea
pihcient hees of cormimurecalon

12.The Minister therafore abaches grest mponancs t the succassul
Interaction of the metiutions of polizing and criminal justice at all levels in
fhe Morth'South relabansihop, el sndiviSual oicers oo the ground, policy
co-ordination at official level inter-insfitutanal co-coeratan best practcs
Ministenal contacts and aversighs

Police Co-operaticn

3. The Inergovemmantal Agresment on Prbes Co-oparaton. dons at Belfas)
or 28 Anrd F00E, has the twin goals of progressiog the imp ementation of
the Patten reforms inscfar as they redate 1o the Garda Siochana, and of
enhancing co-operabion bebwesn the Garda Sicchéana and the Police
Service of Morharm reand. This agreement budds on the exising oo
operation between the police serdces Morh and South anc gives a lega
bazis and framewok for more slrachired oo nperaiion oelsesn he bwo
pobee senaces  The provisions of this Agreement would nod be allected
by dewalubion of pohcing and jushice and n ihose croumsiancas, would
continws in force.

=
Ak

14, The Agresment's provisions inclede measures relating 1o @ ersonne
2Ecnanges twhch have commaeanced), secondmenis and l13sral entry
between the bwo police forces, and measures designed 1o enhance co.
cperation in the arsas of training, laison, dsaster plasning and poin

nwestigations. The Minister believes thal thare 5 scops for sxploning how
such praclical co-opsration can be enhanced, 1o aur mubual benelil

1%, Aside Troem the specifio provisions Taid ool in tha Agraamean’, practical co-
operalion axists beteean the Carda Siochana and the Police Sardice of
Morthern Ireland across a wide range of po 'mmJ areas. Bolh p.;::h(;r;r forges
e demonsliated therr dedication o preventing criminals wsing the
porder o comm® crime or 10 evade detaection '-“zl"rll.arll,-'_ officiala raintain
close contacts o facildate both police forces in carrying oul this work. The
Kinister is confident hat cevetving responsibality fos poleimg and jusbios
matiers to the Exscutive will noly improve our alslity to jointly enlify arsas
in which the fwo police forces can be supported in tackbng znminally

1e. There i also oxcollent co-operalion botwean the Crmmal fasets Bureau
and the Assets Recovery Agency. Officers from sach of the argansatons
meet regularly 1o ensura vary close co-apenzhan betwesan D parlies on
aperalional maters and oo areas of cammen mberest The Moisber would
of course be ansous Mat the ansting el ol contact and <o-cparation
pebwean WAB and ARA, and betwaen other agencas, is mantained and
wihars appropnate bull upon, He does nol see any proses = ol this co
np-erah-:.-u being dilutad by the devaluban of policing and jus e powers

" el blaa P ilmbad Bicsmi s Millase af PAD s rase meiednsd slesc bes
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A A Ased, e LIer Burcaln LUTICer o7 LAE RES Deen DNeled abou he
rsrger bebeoen ARA and 500N and s apoy that the cunent lesvels ol
co-operation will remain undiminished

TV In awider lvw enlorcement conted, e annual cross-booder seminas an
arganised crma provides an oppartunty o furher erhancs the
relationships between the law enforcement agancies from both sides of
the border. This ayent is atiended by represantatives from Revenues and
Customs, CAB, ARA FENI the Garda Siochana and staff of the Norham

redand Office and the Depardment of Justice Equality and Law Feform,
The Minister would haope and anbopaio that a Departmerd of tha
Ewecutive. n daaling with policing issues would wish o assame a conlral
arganalonal and parbcipatany rale in Tulure seminars,

Criminal Justice Co-ocperation

18 The Intergpovermmental Agresment on Co-operalian on Srmiinal Jushcs
Maliess, done al Balkast on 28 July 2005, sels cut formal stroctures for the
anhancemant of MaorthSouth co-operatian in criminal justice. It
astablished aworking group of sanior officials from bodh jursdctions fo
advance co-oparalion n & range of areas and 1o consider further areas in
which co-operation might be inisted or enhanced. This group s oversesan
vy the: Mimister for Justce, Equality and Law Reform and the Northern
Ireland Crimingl Justbos Minister, who meel af leas! annually o review
progress and approve new areas nowhich co-operation mic bt be taken
forwsrd.

1%, Progect growps have boen 58t up 0 examime ard promate co-operation in
relateen booa range of areas, incduding probation ans the rek abilitation of
priseaers, [orens it sclencs, the managameant of sax offenders, support for
wichimes al come and youth justioe. Reprossntatives of the teo police
forces and of the relevant agencize meet ragularly bo discuns
arrangememnts for deslieng witn camas which confain a oross honder
slement. Examples ol co-oparation mlbas regard waould include probaton
arrangemants where a prizonsr = released in ors jursdichan bt resides

n another, and the development of aotification sysiems shauld a
rafeatener epw effancer mree reem cme eoedeeline Ge Phe edbuaar Thae
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Binister beleves thal, following devolution, this work shoul] continus and
olher areas of mutuzl interes! can b exnloned, so that the horder does rol
obstrued he effectve and efficien operaton and development of our
cririnal jushce systams

YMembers of the project groups should conbnue o eeplors best praclice
ana, where approprals, sdopl prachoss and grocedures which have
prosien bo Do eltectye in the other ursdicion. Temporary personns
exchanges betwesn equivalent crimingl justics bodies are also promoded
by these groups.

Arficle 2 of the Agreemant states that 2 shall have afct in respect of
criminal justice mattars to the extent that they are not devolved to the
Maorthern Ireland Assembly, and that whan the crimmingl justice maters to
which this Agresment relatas are cevolved, the cperabion of the
Agressmiind will be ravicwaed by e Minstens

Given the success of tha strochures establshed by this Agreement and ha
practical improvemants thay are making for the efective delivery of
crimingl jusbee both Morth and South, i would be the Minigler's sirong
bape thal the North £ South arrangements |aid out would contimue folowing
the devolution of policing and justice, In this regard the Wir stern would
errizacs that 1he Minister with responssility for justas maters wall lake on
thes ensrsignl role Hlayved currenly by e Rortharm relandg OMce Comingd
Justice Minister, and that both Mristers woulkd meet regulaty fo dsouss
crmmnal pustes maiess ol muiualb interes] and concerm. Hig aksao
anbeipales thal the socretanal and jonl charpersons of he working groug
of officials would ba drawn from the Dsparment of Justice, Fauality and
Law Rafomm and the new Departmant wethin e Beesulbvs

Conclusion

&3, Thiy Ministor hopes thal the above submission is useful ininfarmeng the

commitbes of current co-opsration in pobcing and justice as well as the
potential for successiul and productve co-pperation upon the transfes of
policing and justice powers 1o the Execulive
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24 Policing and justice co-operation babwsen our twa jursdiciions is
characterieed by goodwill and o cetarmination that the Boreer should nat
prove @ barner 12 the prevention and imvesbigalicn af crme, nar to the
ettectve delivery of justice to the people of this island. The Ministar
pEhevas thal such co-cperston should contimue o be developed in pursait
ol these goals, and he and his Degariment ook fcnward to working with
[hazir Morlhvem lreland eguwvalents in this regard.

]
e
A

5, The Minester would agam ke I express his hanks to the Committes for
I apporiunity toomake ths subamesson and wishes it well inits important
Wik,

Depadment ol Justice. Equalify and Law Reform
A6 Baptember 2007

B BT
azinet SECrefary fior Justice
HEmry MacAsklll M5R

T. OB45 774 1741
E: scoitishuministars@scarla ne. gL goy i

" = e
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Rz Hon Jeffrey Donaigeon MP

Chairperson of the Assembly and Execitive Beviow Commitios
o Rooin 428

Pardisment Buildinge

Stormaont Sstate

BELFAST
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" Dietaber 2007
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N
Inquiry info the devolution of policing and justice matters

Thank you for your letsr of 9 Juky sBeking gyl b your inguiry 00 e devalylion of palicing
and jusfice matters. | am grat=ful for the addifonal tme Akowed 10 submit this resoonse, =s
your crigmal request S2EMs 10 have Qone astray,

My commenis ara partsulady diracted to the first o Bems in your $ime of reference, They
27 it on Bapereres i Soolland, I the hoeg, thad & ey be of e vslanoe ooy,

The Scottish Gevemment and Padiomeant are of course creafures of the Scodand Act 1508,
and wafe nof tharefore involved in the development of the devd ion setlamant,  That
setlermant was & matter for the UK Govemnment and Parfament. Howewver i followed the
wark of e Sectich Consiubongl Converion, wiith sat out a vhespin Tor detholion, As @
broad generalisation, the Scofish devolution geftemant closaly aligned to the areas that
were almady within the control of 16 Secretary of State for Scotland &nd ware adminigiamnd
by the Scotish Office. In areas such a3 justice, whers we nave o distinet Seotiish legal
gyatem and, in the man, sepsrete ingliutonsz, M8 boundary Wwes already faidy clesr, 0
efect the devolution settemen: desw a8 line rmund what the Sescretary of Siste for Sealland
and the Soottish Offico already did and et ouf a schams which devobad that.

On the whols, the [usfice aspaects of the devolution seltemert have teen made o wor well
odEr the i2st 8 yeare.  Cleary your baockground and experence k. differa™ from that in
Sontierd, Bk wh can 3fer & poashle wesle!l me poii ikl cxoeecomer oily ootdidence, e
Justice and policing systems and tha abillity of devilved metitutions to nanage them and hold
them W2 actaund,

St ANCFEWS Houso nt Road, Edinkurgn BH1 305 '
wnans uﬂﬂ:m.wﬁ " N Q_ E:@" ﬂ.
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Many crimnal juatice matiers s already davoihved 1o the Scottizr Padisment aad Scodtish
[Sovemimen. tul 100RS thatl ST reberved inchud® art-amongm log slation and legElation on
firmaims @ mguse of druga, Insvitably, the seting of boundaries K 2 sysfem of dewalutlon
creatds tensions, for example bebwaan the fising of the eriminal law on thess mattars and the
enforcement of that lsw, Further devolulion in these areas would wnable Seotland to adopt
anil-irrorisn lagislafon appropridta to meet the Fresl faced by the country. balencing the
rights of individuals with the nesds of cational seouty, 0 o wey oossert Wi Stotiad's
own iminal justic system. Scolland coud confinue bo play 8 ful role in United Kingdom
and wider Euopean effons for comboling lermonsm, neluding pharng intelligence and
woopetation Mebyaeh police forues., 3 in TRTEN Sl

Tha Sostish Parlament coukl a0 ba Gven Tl Tesoonsitly Tor firsams lemslation, which
would allow paricular Scottish ¢oncems amund singUne to bo ajdressed. Simiary, the
Zcritish  Pariament and Soobiish Govemment could lake direct regponsicity for a
parbeutaiy Bootlish appioach to T8 law on drug ahbise, o provice grealer protection to
Sootland’s communites,

| bedigva you ans interesled In our relstionship with the UK Seious Oganised Crime Agency
(SOCAL As you know, the cragtion of SOCA brought togethar a number of orEnizatione
dealng with 3 midure of réserved and devolved areas. We alresdy had the Scoitish Crime
ang Drug Enfercement Agency [SCDEMA), created specilically fo prevent and detect serious
organised crime in Scobiznd. Wead doce dusipg the nasacg of the, Besious Qeparisd Trme
and Police Act 2008 engyned that provisions wers included in the legidation which safeguend
the rele of the SCDEA and the Lond Advocale in Socofand.  This invelved [odging a
Lgishation Conaart ¥oton inthe Stotish Pariemaent 10 soek The agreemert of the Scottish
Paritament & those parffcular provigions. Az @ result, and by oifue of an agresment
batwaBn SOCA and the Scofticn Ministers, SOCA operations in Ssofiand are principally
canied out by oF alongsida the SCUEA or 8 Scofliieh Police Foroa.

The sttingn Gowemnmert DENeves hat an independert, sovereign Scotiand s the best
opfon for the couning®a fujure and that e peoplo shotld De invited fo support thal opdicn
fhrough a refersmdum.

Wo also recggnize that theme is 3 range of viaws on Scotlend's corviifutional fulure ather
than Noependence and tat these are representad (v the Scoliish Pardismert For shis
reagod, we have initiated & wide-ranging Natlanal Conversation that will sllow the people of
Seotigrd fn make an nkErmed Oacian an ther fidure,  Our @da Paper “Chooeiig
Sootland’s Fulure: A MNalioral Corwersation: Independence and Ressonstilly n the Modem
World” s aveilable at hitociwsw.seotiand gov.uh/Topicsiz-naionsoonversafion\White:
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Appendix 5

Party Position Papers

Alliance Party of Northern Ireland

Assembly and Executive Review Committee Response to
Inquiry on Devolution of Policing and Justice

August 2007
Introduction
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Alliance believes that the recommendations of the Patten Commission represented a set of fair and realistic proposals for the
creation of a single, professional police service for all of the people of Northern Ireland. These proposals have largely been
implemented.

Furthermore, the Policing Board for Northern Ireland has been one of the institutional success stories for the Agreement. In fact, it
is a good illustration of how bodies that are established on integrative principles can make a successful contribution to positive
change within a deeply divided society.

Alliance takes the firm view that the Patten Commission report should be the conclusion of major reform of policing. Accordingly,
there are not grounds for re-opening the wider debate on policing. However, Alliance does recognise that while the Patten Report
was written in 1999, significant changes in the best practice of policing have occurred since then, and it is appropriate for these to
be taken on board for Northern Ireland.

Devolution of Policing and Criminal Justice Powers

The devolution of policing and criminal justice powers to the Northern Ireland Assembly needs to be handled with great sensitivity.
The nature of policing goes straight to the heart of people’s sense of security. More than any other aspect of current or potential
devolved responsibilities, the conduct and control of policing has been at the heart of the political disputes and conflicts that have
afflicted Northern Ireland.

Notwithstanding such problems, Alliance sees great potential in giving a sense of cross-community ownership of policing and
criminal justice, through the devolution of such powers to the Assembly. Alliance has been a consistent advocate for devolution in
this area.

Timing

The timing of the devolution of policing and criminal justice powers should be primarily determined by the correct conditions
existing within society, not by an arbitrary timetable.

Alliance has been encouraged by signs that all parties in government are showing respect for the rule of law and exclusively
peaceful and democratic means for achieving political objectives.

From the perspective of the Alliance Party, the necessary conditions will largely be determined by the ability of the Executive to
operate in a cohesive, coherent and collective manner on all issues.

However, there is not yet sufficient evidence that ministers individually and the executive as a whole is operating in such a manner.

To date, there has been an absence of delivery on the critical issues facing Northern Ireland, including areas such as building a
shared future, dealing with the past, victims, equality, education reform and decisions on public expenditure. The Executive has
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yet to formulate a Programme for Government and its own Budget. Furthermore, there is not yet any evidence of how effectively
the Executive can respond to a major crisis that goes to the heart of the political differences of the parties in government.

Nevertheless, Alliance is prepared to consider a target of May 2008 for the devolution of these powers, provided that the
appropriate conditions can be established.

Ideally, we would prefer a longer timeframe of two years, which was presumed in the 2004 ‘Comprehensive Agreement’.
However, in practice, before powers are devolved, a quadruple lock has to be addressed:

. a proposal to the Assembly by the First Minister and Deputy First Minister

. a cross-community vote in the Assembly;

. a certification by Secretary of State that the conditions are appropriate; and
. an affirmative vote in Parliament.

Alliance was active in the formulation of these steps and we support them.
Powers

Alliance is generally receptive to the proposed transfer of policing and criminal justice powers to a Northern Ireland Administration,
as set out in the NI1O’s Discussion Paper, “Devolving Policing and Justice in Northern Ireland”.

However, Alliance believes that there is a need for additional checks and balances to prevent a Minister trying, through either
direct or indirect pressure, to influence the operational decisions taken by either the police or the prosecution service. This could
be addressed through the Ministerial Code of Conduct and/or Pledge of Office.

Alliance recognises the need for some powers to be retained and exercised at a national level, and regards the list of those to be
transferred as fairly expansive. While the UK is not a formal federal state, it is useful to note that in other federal or quasi-federal
states, it is normal to see a split in powers between the national and regional level.

There is some concern at the lack of accountability of the UK-wide structures with respect to how they relate to Northern Ireland.
Part of the solution rests with a more general reform of the UK structures for tackling terrorism, defending national security,
dealing with organized crime and addressing other general policing issues.

Another related problem is the perception of different approaches and responsibility for continued Republican and Loyalist
terrorism, with the former being addressed at the UK level and the latter at the NI level, based on the rationale that only the
former is a threat to national security. Alliance would have major concerns at such a difference in approach. Part of the problem
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lies with a traditional view of terrorism. In practice the organizations involved have diversified into a wider range of paramilitary
and organised criminal activity. The definition and parameters of the concept of terrorism need to be restored. In addition, there
needs to be a greater understanding of the wider threat that paramilitary and organised crime poses to democracy and the rule of
law.

Structures

The devolution of these powers to a Department that is part of a power-sharing Executive must be accompanied by significant
changes in the mechanisms for accountability and collective responsibility within that Executive.

Alliance believes that there is great potential in giving a sense of cross-community ownership of policing and criminal justice,
through the devolution of such powers to the Assembly.

In recent years, there have been many cases where certain parties, both unionist and nationalist, have failed to demonstrate an
unambiguous commitment to the rule of law.

There is considerable sensitivity over power being placed in the perceived ‘wrong hands’. This perception for different people
relates to some or all political parties across the spectrum.

In the worst-case scenario, a politicised Minister of Justice/Policing could seek to influence the operational decisions of the police
with respect to parades or other contentious public order situations.

These fears can only be ameliorated within the appropriate institutional structures.

At present, the Executive structures are inadequate. There are few incentives for moderation and accommodation. Instead, once
posts are allocated, Ministers have considerable discretion to take decisions within their own area of responsibility with little or no
reference to Ministerial colleagues or the Assembly overall. While this situation is problematic with most policy portfolios, it would
be disastrous with respect to policing and criminal justice.

This approach amounts to power division, not power-sharing. Ministerial posts are distributed according to the lottery of the
d’Hondt procedure leading to ministers from certain parties having a large degree of say over particular departments. However,
with respect to each portfolio, people right across the spectrum have a deep interest in the decisions taken. Unionists do not lose
all interest in, for example, education issues if that department happens to be headed by a nationalist. Similarly, nationalists do
not lose all interest in, for example, economic development issues if that department happens to be headed by a unionist.

Structures must be put in place that both recognise and facilitate the genuine interest and concern that exist right across the
community.

It is likely that the eventual structures for handling policing and criminal justice will come under serious strain in the event of
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major civil strife or public disorder, possibly linked to the matter of contentious parades. For this reason, the structures need to be
sufficiently robust. Furthermore, there is a strong case for the Executive demonstrating its ability to govern successfully, and also
react to politically sensitive issues on the ground, before such powers are formally transferred.

Alliance does not believe that any of the structures offered in the Joint Declaration, the subsequent NIO Consultation Paper, or the
‘St. Andrews Agreement’ legislation provides an ideal way forward.

We welcome the Preparation for Government Committee’s support for a single Department of Justice, but the problems of a lack of
accountability and collective decision-making remain to be addressed.

These dangers would be substantially mitigated if that Department was part of an Executive working on the basis of collective
responsibility. The Minister in question would be allocated his or her portfolio as part of inter-party negotiations, serve with the
confidence of the Assembly, operate to collective responsibility, and could be removed from office (either with or without the
collapse of the entire Executive) in the event of a major breach of faith.

Even if there is not full collective responsibility in the Executive, there has to be collective decision making on Justice issues, if
there is to be community confidence.

Alliance would also express its alarm that the British Government have legislated to ensure that only an MLA coming from either of
the two largest designations in the Assembly, in effect only a unionist or a nationalist can take the policing and justice portfolio.
While there are only parties from two designations who are eligible for ministerial appointment at this stage based on the current
workings of the d’Hondt formula, it is conceivable that a party from a different designation could qualify for a place in government.
If so, they would be eligible to be nominated to any portfolio except for policing and justice. This is a form of institutionalised
discrimination and represents a breach of human rights.

Finance

To date, there has been little or no discussion of the financial implications of the devolution of policing and justice to the Assembly.

The cost of funding the PSNI each year is over £800m, and the cost of prisons is at least another £100m. These costs are
considerable, and would mark a significant addition to the resource responsibility passed to the Assembly. It must be borne in
mind that policing and security costs in Northern Ireland are running well ahead of the UK average. Undoubtedly, there is a clear
need and political desire to maintain much of the current level of service given the particular circumstances of Northern Ireland.
However, this may prove increasingly difficult to do so in the context of rising costs, financial pressure from the Treasury, and the
competing demands within Northern Ireland. Therefore, Alliance believes that financial arrangements need to become one of the
key issues for discussions between the Executive and the British Government, as a matter of urgency.

Democratic Unionist Party

LSt |
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Progressive Unionist Party

THE

Progressive UNIONIST PARTY

EAST BELFAST CONSTITUENCY
288 Mewtownards Road,
Balfast, BT4 1AG
Phone: 028 00225040 Fax: 028 90225041

17th August 2007
Dear Mr Donaldson

Further to your letters of 9th and 31st of July 2007 regarding your committee’s enquiry into the devolution of policing and justice
matters, it is the belief of the Progressive Unionist Party that all policing and justice matters except those linked to or concerning
matters of national security should be devolved fully to the Northern Ireland Assembly.

http://www.niassembly.gov.uk/assem_exec/2007mandate/reports/report22_07_08R_vol2.htm (163 of 294)02/04/2008 16:04:03



Welcome to the Northern Ireland Assembly

Although we would like devolution to occur as quickly and as smoothly as possible we believe that sufficient confidence needs to
be built within the community and therefore the conditions for devolution are more important than the date.

A single department headed by two ministers (one Unionist and one Nationalist) with decisions requiring the agreement of both
would help build public confidence in the cross community accountability of the department.

The new Department for Policing and Justice should be allocated under the D’Hondt system with the ministerial position being
deemed filled once it has been selected by one Unionist and one Nationalist.

I hope this clarifies my party’s position on the matter.
Yours sincerely
Dawn Purvis MLA

DEDICATED TO AN ANTI-SECTARIAN, PLURALIST AND EQUITABLE SOCIETY

. , .
Sinn Féin
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SDLP

31 August 2007
Mr. Jeffrey Donaldson, MP, MLA.,
Chair,
Institutional Review Committee,
Room 428,
Parliament Buildings,
Stormont,
Dundonald,
Belfast.

Dear Chair,
Re: Inquiry into Devolution of Justice and Policing.

| enclose SDLP Preliminary Submission to the above Inquiry.

Yours faithfully,

Alex Attwood,
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SDLP Assembly Member,
WEST BELFAST.

The Devolution of Justice

SDLP Paper

1) Devolution — As Quickly as Possible

The SDLP believes the devolution of justice should occur as quickly as possible. It means the Assembly being able to pass
its own laws on justice matters and the justice minister(s) taking control of the justice budget to ensure that it is well spent.

The SDLP recommends all parties recognise that very substantive powers once in the hands of the NIO have now in reality
been devolved — to the Policing Board and new policing arrangements. Also, parties should be clear that a Minister(s) for
Justice should not be able to direct the police — there is a potential for certain parties to seek such powers. This would be a
deeply serious development and run grave risks.

The SDLP believes that there is a residual risk that some in the republican community may hold back on policing and not
establish proper and reasonable relationships with the police pending the devolution of justice, both to have political
leverage and for tactical reasons. This should not be tolerated.

Equally, the DUP should be honest about the devolution of justice, not use it as a bargaining chip and create false
timeframes. As Peter Robinson wrote in the Irish Times in 2004, the devolution of justice is “no big move for unionists.”
There is therefore no justification for delaying its implementation.

2) A Better Approach

The SDLP argued that a devolved minister(s) for justice should have been appointed upon restoration. He or she would
immediately have had the following devolved functions:

Office of Law Reform.

Office of the Legislative Counsel.

Legal services, pending creation of Attorney General for Northern Ireland.
Appointments to tribunals.

Freedom of Information.

Assembly Ombudsman/Commissioner for Complaints.

Negotiation of protocols for devolution, including with MI5.

Nolan standards.
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In addition, he or she would have been charged with making preparations for the devolution of justice, bringing forward proposals
to the Executive and also working with a Justice Committee of the Assembly. He or she would also, of course, receive currently
reserved justice powers when devolved. This option, which would have given more rigour to the devolved institutions, was not
agreed.

3) Selection of Ministers

. The SDLP is open to discussing all the models for the selection of ministers. Given the need for economy and the fact that
the majority of the functions of the justice minister will be uncontroversial, on balance, our preference is for the ministerial
office to be allocated out under d’'Hondt.

. There is also a need for clarification on the ‘Hain devolution proposal’ including the following:

. What the British Government intends to do in the event that devolution is not agreed in or around May '07. (In any case,
there is the likelihood that Sinn Fein and DUP will have a sweetheart moment and divide justice and policing between
themselves in the Office of FM/DFM or some shared ministry model).

. The status of the Hain ‘nomination proposal’
. The danger of new devolution legislation being piggy backed by others for narrow reasons
. Issues around the running of d’Hondt, what qualifies as a d’Hondt pick etc.

4) Dup Veto

. The SDLP is concerned at the veto acquired by the DUP over the devolution of justice as a result of the failed SF/DUP
Comprehensive Agreement and as provided for in section 4(2A) of the Northern Ireland Act 1998, inserted by the Northern
Ireland (Miscellaneous Provisions) Act 2006.

The SDLP believes that this veto should be removed so that all that is required to devolve justice powers is cross-community
support — as was originally the case under the Northern Ireland Act, 1998.

5) Number of Departments

. As before, the SDLP believes that there should be one Department of Justice and Law Reform only — as opposed to
separate departments of justice/law reform and policing.

6) Timing of Devolution

. With the appointment of a minister(s) for justice in advance of devolution, the SDLP believed that it would have been
possible to achieve the devolution of justice earlier than would otherwise be the case. In the circumstances that now
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prevail the SDLP submits that a date for the next May is essential. The SDLP believes the political and community
confidence exists for this to happen and delay would put both in some degree of jeopardy.

7) Cross-Community Protections

. Cross-community protections must be agreed for a limited number of statutory functions. These include the power to
override the Parades Commission, the power to veto Policing Board reports and inquiries and the power to veto 50/50
recruitment. The SDLP believes that it is desirable that these sensitive matters should be devolved and look forward to
probing how this can be best achieved.

8) Equality

We do not believe that equality should be included among the functions of the Department of Justice and Law Reform. Equality
should be mainstreamed by keeping it in the same Department as the Executive Secretariat. That ensures more leverage over all
departments to ensure that they follow the equality agenda.

9) North South Justice and Policing

. Transfer of justice must have a strong North/South dimension agreed upfront. The fact that the current British/Irish
Intergovernmental Agreement on Justice co-operation “falls” with the devolution of justice is of concern. The SDLP submits
that in the period up to next May, agreement must be sought on the following matters:

(i) the current elements of the Inter-Governmental Agreement retained;

(i) the further areas of development and co-operation that may be emerging under the Inter-Governmental Agreement
incorporated into the Agreement; and

(iii) the other areas of justice co-operation outlined below should be worked up and incorporated into a new Justice Co-operation
Agreement between the Northern Ireland Assembly and the Dail going “live” on the day of devolution.

. We also call for the creation of a new Justice sector of the NSMC, including co-operation and implementation issues and
regular intersectoral meetings involving policing issues on matters such as child protection and drugs.

. In particular, there should be further initiatives on current North/South cooperation on criminal justice and policing
through, for example:

. An All-Ireland Criminal Assets Bureau, modelled on the Criminal Assets Bureau in the South, to deprive criminals of their
wrongful gains across the island. This issue has become more acute with the end of the ARA as an independent agency
and the primacy of SOCA

. An all-lreland Law Commission to research and promote harmonisation of laws.
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. All-Ireland police training at the new police training college.

. North/South police personnel exchanges in the agreed areas.

. An all-lIreland Sex Offenders register or appropriate variation of this model.

. Building on current arrangements for criminal justice and policing cooperation.

. An all-Ireland Intelligence Agency serviced by a joint PSNI and Garda unit to combat crime and terrorism North/South. This
could be a very important development in terms of all-Ireland policing.

10) Protection for Patten Institutions

. The SDLP strongly believes that following devolution, there should be no reduction in the role and authority of Policing
Board, Police Ombudsman and DPPs respectively. The policing institutions have been the best achievement of the Good
Friday Agreement. They have been the cornerstone of stability and progress in the uncertain times of recent years. That is
why the agreement of the parties at the Justice sub-group of the Preparation for Government Committee last year that
there should not be encroachment on the authority of the policing institutions was welcome and important.

However, the SDLP has concerns that there is or shall be a tendency for certain parties to centralise power in the Executive in OFM/
DFM or Justice Ministry. The SDLP warns against any such outcome which is prejudicial to good policing and proper government.

11) Continued Implementation of Patten and Cjr Changes
. Patten and Criminal Justice Review to continue to be implemented pending and post transfer.
The Inquiry may also wish to consider if there are criminal justice matters which need consideration such as:

. Giving of reasons for failure to prosecute or dropping of charges
. The leadership of the PPS office

. Delays in the prosecution service

. Relationships between the PPS and PSNI

12) Co-Operation by British Government

. British Government needs to facilitate work by parties in preparation for devolution by sharing all relevant information —
including on proposals for MI5’s expansion. For this reason, the recent attendance at the sub- committee of NIO officials
was welcome.
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This issue is further addressed in paragraph 15.

13) Transfer of National Security to Mi5

It is anticipated that the transfer of national security to MI5 shall occur in the Autumn of 2007. The SDLP opposed this
development for a range of reasons including:

. The absence of proper oversight, accountability and complaints mechanisms
. The likelihood of “mission creep” by MI5

. The deepening of MI5 power

. The risk to the authority of the devolved institutions

Some claim that a Tony Blair commitment that there shall be “separation” of MI5 from civic policing addresses their concerns. This
was a political fix and a grave folly for a number of reasons including:

. Issues of oversight, accountability and complaint remain unresolved

. Itignored the issue that some ex RUC Special Branch around whom there are concerns may be recruited full time or as
consultants into MI5

. It created the political space for the British Government to do what it wants without being checked

. The commitment is all about words without real substance and is contradictory on a range of grounds, including the fact
that PSNI officers will work out of the new MI5 headquarters at Holywood, sharing space and offices with MI5

The Inquiry of the sub-committee might address the issue of transfer of primacy for national security in the following way:

. Seek political agreement about new and demanding accountability, complaints and oversight mechanisms in respect of MI5
. Ensure that the Assembly structures have a real and meaningful role and standing in relation to MI5 activity in the North

. Work up in detail the communication relationship between the British Government and MI5 with the Assembly, a Policing
and Justice Committee, Justice Minister(s) and Executive

. Guarantee that the Police Ombudsman has full access, without conditions, to all information held by the security services
and full access to all MI5 staff in order to fulfil her statutory functions

. Work with the Policing Board to create mechanisms of “real-time” monitoring and oversight of the interface and working
relationship between MI5 and PSNI, with guarantee of full access to intelligence

. Ensure that any protocols, memorandum or other material has been independently reviewed and verified against human
rights requirements
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This issue has the potential to de-stabilise the political institutions and diminish political and policing confidence.
14) Serious Organised Crime Agency (Soca)

To a significant degree, the issues around the Security Service extend to the future role of SOCA generally and the merger of the
ARA with SOCA in particular.

There is a strategic risk that in future the security service will deal with international/domestic terror threat, SOCA will deal with
organised crime and the serious end of the criminal spectrum generally and the PSNI deal with other serious crime and volume

crime only. This is an unbalanced relationship, disregards the fact that the PSNI are best placed to deal with all aspects of crime
and can have political and community fallout.

The Inquiry may therefore consider:
(i) Ensuring the Police Ombudsman has full powers in relation to SOCA complaints

(i) As SOCA accounts through the Home Secretary, there is an imperative for the Assembly structures enjoy a proper and robust
accountability role

(iii) Determine if the end of the ARA means that lower and mid level criminals and gangs are less vulnerable to detection and
prosecution.

15) Ni (St. Andrews Agreement) Act 2006

Clearly, immediate work is required to fulfil the requirements of the 2006 Act. The SDLP refers to the paper on ‘Devolution of
Justice and Policing for Assembly and Executive Review Committees’ which outlines NIO consideration on this issue. There are a
number of particular matters, logistical, political and policy in nature that should be highlighted including:

. does the Committee require additional staff capacity to fulfil the requirement of the 2006 Act

. how does the Committee plan to work through relevant matters with NIO officials and British Government Ministers, in
what format and to what detalil

. shall the Committee have sight of all protocols, memorandum and relevant correspondence to reassure itself that the
Assembly interest is properly protected

. the ongoing issues of timing of devolution, structure, number of overall ministerial offices etc.

. the crucial issue of funding and budget guarantees, including any proposals to cut police numbers/budget, mindful, for
example, of the emerging concerns about resources and priority around addressing organised crime further to the end of
the ARA
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. sight of draft legislation required for devolution to occur
. how the devolved and non devolved interface shall work generally and crucially around national security
. transfer of staff and other corporate issues

. determination of what shall actually occur at the time of devolution and if there are plans to defer, delay, slow down or
otherwise create doubt about the range and nature of what is devolved.
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SDLP

The Devolution of Justice/SSLP Paper to the Assembly and Executive Review Committee
1) Introduction

The SDLP believes the devolution of justice should occur as quickly as possible. This would mean the Assembly being able to pass
its own laws on justice matters and the Justice Minister(s) and Assembly taking control of the justice budget to ensure that it is
well administered. This is graphically highlighted by the fact that the Assembly has forwarded a response to a wide ranging Justice
Bill to the NIO, when the NIO can potentially disregard the views of the Assembly on critical issues.

The SDLP recommends that all parties recognise that very substantive powers, once in the hands of the NIO, have already been
devolved — to the Policing Board and new policing arrangements. In this regard, parties should be clear that a Minister(s) for
Justice should not be able to direct the police — there is a potential for certain parties to seek such powers. This would be a deeply
serious development and run grave risks.

The SDLP believes that there is a residual risk that some in the “republican community” may hold back on policing and not
establish proper and reasonable relationships with the police pending the devolution of justice, both to have political leverage and
to maintain their influence. This should not be tolerated.

Equally, the DUP should be forthcoming about the devolution of justice, not use it as a bargaining chip and create false
timeframes. As Peter Robinson wrote in the Irish Times in 2004, the devolution of justice is “no big move for unionists.” There
should, therefore, be no undue impediment to the devolution of justice powers.

2) A Better Way

For the record, the SDLP argued that a devolved Minister(s) for Justice should have been appointed upon restoration in May 2007.
He or she (they) would have had the following devolved functions at that time.

. Office of Law Reform.
. Office of the Legislative Counsel.
. Legal services, pending creation of Attorney General for Northern Ireland.
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. Appointments to tribunals.

. Freedom of Information.

. Assembly Ombudsman/Commissioner for Complaints.

. Negotiation of protocols for devolution, including with MI5.
. Nolan standards.

In addition, he or she (they) would have been charged with assisting preparations for the devolution of justice, bringing forward
relevant proposals to the Executive and also working with a Justice Committee of the Assembly. He or she (they) would also, of
course, receive currently reserved justice powers when devolved. This option, which would have given more rigour to the devolved
institutions, was not agreed.

3) DUP Veto

The SDLP is concerned at the veto acquired by the DUP over the devolution of justice as a result of the failed SF/DUP
Comprehensive Agreement and as provided for in section 4(2A) of the Northern Ireland Act 1998, inserted by the Northern Ireland
(Miscellaneous Provisions) Act 2006.

The SDLP believes that this veto should be removed so that what is required to devolve justice powers is cross-community support
— as was originally the case under the Northern Ireland Act, 1998.

4) Selection of Ministers

The SDLP remains open to discussing all the models for the selection of ministers. Given the need for economy, the fact that
substantial policing functions already fall to the policing arrangements etc., on balance, the SDLP preference has been for the
ministerial office to be allocated out under d’Hondt. However, the SDLP notes the arguments for a shared Ministry, in order to
establish confidence etc. and remains prepared to consider further this option.

There is also a need for clarification on the ‘Hain devolution proposal’ including the following:

. What the British Government intends to do in the event that devolution is not agreed in or around May '07.
. The status of the Hain ‘nomination proposal’.
. Issues around the running of d’Hondt under the Hain model, what qualifies as a d’Hondt pick etc.

The SDLP hope that whatever model emerges, the model is agreed between the parties given that the model will impact on the
shape of and participation in the Executive and on Executive parties in particular.
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5) Number of Departments

The SDLP believes that there should be one Department of Justice and Law Reform only — as opposed to separate departments of
justice/law reform and policing respectively.

In particular, the SDLP notes the evidence of a number of organisations to the Assembly & Executive Review Committee that it
would be unwieldly and burdensome for justice and policing functions to be undertaken by OFM/DFM, rather than co-located in a
single, freestanding ministry.

6) Timing of Devolution

With the appointment of a minister(s) for justice in advance of devolution of justice powers, the SDLP believed that it would have
been possible to achieve the devolution of justice earlier than would otherwise be the case.

In the circumstances that now prevail the SDLP submits that a date of May 2008 is essential. The SDLP considers that the sharing
of responsibility at the Executive table, in the Assembly, at the Policing Board and on DPP’s etc. means that a threshold of
confidence has been attained and devolution should follow. On this basis, a May 2008 date is appropriate.

However, one enduring issue is the nature and quality of justice that should be anticipated and required, be it pre or post-
devolution. Against this measure, given the Robert McCartney and Paul Quinn murder investigations and other matters, the
standard of justice that should be in place on all cases and for all citizens is not. This needs to be addressed fully and without
doubt.

7) Cross-Community Protections

Cross-community protections must be agreed for a limited number of statutory functions that are currently ‘reserved’ but which
may be transferred. These include the power to override decisions of the Parades Commission, the power to veto Policing Board
requests for reports and inquiries and the power to veto 50/50 recruitment. The SDLP believes that it is desirable that these
matters should be devolved and will continue to work to achieve the devolution of these matters with community safeguards.

A particular issue arose in respect of an “advisory” role for OFM/DFM/Minister(s) in relation to public appointment such as a future
Police Ombudsman. The SDLP believes that in relation to defined, profile public appointments where they may be heightened
public interest, the Executive may be involved to advise or approve the public appointments.

8) North South Justice

Transfer of justice should have a strong North/South dimension and this should be agreed upfront. The fact, therefore, that the
current British/Irish Intergovernmental Agreement on Justice Co-operation “falls” with the devolution of justice is of concern. The
SDLP submits that in the period up to May 2008, the following matters should be considered:
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(i) the retention of the current elements of the Inter-Governmental Agreement and having some in place immediately following
devolution;

(i) any further areas of development and co-operation that are emerging under the working of the Inter-Governmental Agreement
should be incorporated in a new Agreement, in place immediately following devolution;

(iii) In particular, the areas of justice co-operation outlined below should be worked up and incorporated into a new Justice Co-
operation Agreement between the Northern Ireland Assembly and the Dail going “live” immediately following devolution.

We also call for the creation of a new Justice sector of the NSMC, including co-operation and implementation issues and regular
intersectoral meetings involving policing issues on matters such as child protection and drugs.

In particular, there should be further initiatives on North/South cooperation on criminal justice and policing through, for example:

. An All-lIreland Criminal Assets Bureau, modelled on the Criminal Assets Bureau in the South, to deprive criminals of their
wrongful gains across the island. This issue has become more acute with the end of the ARA as an independent agency
and the primacy of SOCA (see paragraph 13 below)

. An all-lreland Law Commission to research and promote harmonisation of laws and, in the interim, a joint programme of
work between the two Law Reform Commissions, North and South.

. An all-Ireland Sex Offenders register or appropriate variation of this model.
. Building on current arrangements for criminal justice co-operation.
. An all-Ireland Intelligence Agency serviced by a joint PSNI and Garda unit to combat crime and terrorism North/South.

9) North-South Policing

The SDLP anticipates that the current arrangements governing policing co-operation between the PSNI and the Garda should
continue without interruption following devolution of policing powers.

The SDLP submits that this work requires “a gear shift” as, on certain matters, little progress has been forthcoming following the
Patten recommendations. In particular, the continued failure to finalise lateral entry provisions between the two police services is a
matter of frustration. In addition to the matters identified in the Patten Report, the SDLP would emphasise:

. Garda training at the proposed new Police College near Cookstown
. Joint training at the Police College for emergency situations etc.
. An all Ireland Intelligence Agency, serviced by a joint PSNI/Garda Unit to combat crime and terror in North and South
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. Measures to address organised crime (see section 13)

10) Protection for Patten Institutions

The SDLP strongly believes that, following devolution, there should be no reduction in the role and authority of the Policing Board,
Police Ombudsman and District Policing Partnerships respectively. The policing institutions have, arguably, been the most
significant achievement of the Good Friday Agreement. They have been the cornerstone of stability and progress in the uncertain
times of recent years. That is why the agreement of the parties at the Justice sub-group of the Preparation for Government
Committee last year that there should not be encroachment on the authority of the policing institutions was welcome and
important.

However, the SDLP has concerns that there is or shall be a tendency for certain parties to gather and centralise power in a future
Justice Ministry. The SDLP warns against any such outcome which is prejudicial to good policing and proper government. That is
why the protocols that are in development around the relationships between the devolved arrangements and the policing
structures should be made available as soon as possible for consideration by the Committee and parties.

The SDLP believes that MLA’s should continue to be appointed to the Policing Board, as recommended by Patten. Patten correctly
identified that sharing political responsibility for the conduct and oversight of policing was important in creating community
confidence. This argument endures, particularly as this is still on early phase in the operation of the policing arrangements.
Moreover, sharing responsibility at a local Council level (DPP’s) and at a Board level (MLA’s) have proven the legitimacy of the
Patten argument.

In order to avoid a conflict of interest between the Policing Board and the Assembly, MLA’s should not sit on an Assembly Policing
Scrutiny Committee. In addition, MLA’s who are District Councillors should not sit on DPP’s, or if they do, should not sit on an
Assembly Scrutiny Committee.

11) Continued Implementation of Patten and Cjr Changes

It is necessary to confirm that, pre and post devolution: The conclusion of the Patten Review and Criminal Justice Review need
ongoing implementation.

The Inquiry in its final report may also wish to consider or, at a minimum, “flag up” if there are criminal justice matters which need
further consideration such as giving of reasons for failure to prosecute or where charges are dropped, mindful of the agreement
between the parties at the Preparation for Government Committee in 2006 in relation to the matter.

12) Transfer of National Security to Mi5

Transfer of responsibility for national security in Northern Ireland was transferred to MI5 from the PSNI in the Autumn of 2007.
The SDLP opposed this development for a range of reasons including:
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. The absence of proper oversight, accountability and complaints mechanisms

. The likelihood of “mission creep” by MI5

. The deepening of MI5 power generally

. The risk to the authority of the devolved institutions, including the policing arrangements.

It is claimed that a Tony Blair commitment that there shall be “separation” of MI5 from civic policing addresses their concerns.
This was a political fix and a grave folly for a number of reasons including:

. Issues of oversight, accountability and complaint remain unresolved

. Itignored the issue that some ex-RUC Special Branch around whom there may be concerns could be recruited full time or
as consultants into MI5

. It created the political space for a British Government Agency to do what it wishes without being subject to proper check,
balance and accountability

. The commitment by the then Prime Minister is all about words without real substance and is contradictory on a range of
grounds, including the fact that PSNI officers will work out of the new MI5 headquarters at Holywood, sharing space and
offices with MI5

The Inquiry of the Committee should attempt to address the issue of transfer of primacy for national security in the following way:

. Seek political agreement about new and demanding accountability, complaints and oversight mechanisms in respect of MI5

. Ensure that the Assembly structures have a real and meaningful role and standing in relation to MI5 activity in the North.
That is why the documents that have and are being prepared in relation to what type of information shall be shared on
issues with a national security dimension in the policing and justice field need to be shared with the Committee and parties
as quickly as possible

. Work up in detail the communication relationship between the British Government and MI5 with the Assembly, a Policing
and Justice Committee, Justice Minister(s) and Executive

. Guarantee that the Police Ombudsman has full access, without conditions, to all information held by the security services
and full access to all MI5 staff in order to fulfil his statutory functions

. Ensure that any protocols, memorandum or other material has been independently reviewed and verified against human
rights requirements

. The content of any protocols, memorandum or other material is available for consideration by the Committee and the
parties, including how the process will work about what the Chief Constable will or will not be able to share with the
Minister(s) where issues arise which are of interest to the devolved institutions

This issue has the potential to de-stabilise the political institutions and diminish political and policing confidence. The Committee
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should actively address the matter.

13) Serious Organised Crime Agency (“Soca™)

In April 2008, the Assets Recovery Agency (“the ARA™) in the North will merge with the Serious & Organised Crime Agency
(“SOCA”). The ARA in Northern Ireland is generally regarded as the most successful sector of the ARA organization. Whatever
about the record of SOCA in Britain, the “end” of the ARA in the North has raised concerns, which endure. In essence, the concern
is that the levels of organized crime in Northern Ireland, while big in regional terms, may not register high in the hierarchy of
organized crime and which may attract the interest of SOCA.

More specifically, the concerns are four-fold:

A) While the statutory mandate of SOCA post -April 2008 requires the organization to address organized crime generally, there is a
view that it will, for self-evident reasons, address terror financing and higher level domestic and international organized crime.

B) The consequence of (A) above will see energy and money “drift” or be directed towards the higher range of the organized
crime threat

C) The background of the senior management of SOCA — believed to come from security service retirees — compounds the risk
outlined in (A), whereby senior management may concentrate on higher level of organized crime, particularly international terror
links and money.

D) The PSNI have developed their economic crime capacity. However, with demands at a community level, the potential for
downsizing post 2010-11, questions around the capacity of the PSNI Crime Unit etc., it may be a hard ask for the PSNI to fill the
gap left by the end of a dedicated ARA organization.

The SDLP submits that the Review should acknowledge the concerns and the threefold risks:

i) There have been reassurances at the time of the announcement of an enlarged SOCA and since that the regime change would
not witness any decline in efforts against organized crime in Northern Ireland. However, with the process of time and the future
sources of terror/international threat, there may be a decline in resources and strategy to address regional organized crime

i) The ARA in Northern Ireland and Criminal Assets Bureau (“the CAB”) in the Republic of Ireland have a significant and successful
relationship. As organized crime does not respect borders, any decline in resources and strategy in the North is likely to impact on
the continued requirement to address organized crime on an all island basis

iii) In particular, any reduced effort to recover the criminal assets of the paramilitary organizations, will be hostile to dealing with
our past in the most positive way possible, could see the assets of organized crime be deployed in a way that compromises
national democracy, and, in any case, it is an intolerable outcome that assets gained by criminal enterprise should be retained.
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The SDLP therefore recommends the Committee to:
A) Acknowledge the concerns outlined and the present and future risks that arise;

B) Recommend that the government of the Republic of Ireland and the Executive in the North seek guarantees that resources,
staffing, strategy and priority will not be diminished in the arrangements that emerges post 1 April 2008;

C) Recommend that the Northern Ireland Assembly and Executive consider at an early date to creation of a dedicated, new model
Assets Agency in the North or, as the SDLP would particularly urge, the creation of an all island Assets Agency;

D) Recommend to the Republic of Ireland Government the Northern Ireland Government, the PSNI, Gardai Siochona and the CAB
further identifies any strategic gaps that may arise post 1 April 2008 with the primacy of SOCA;

E) Ensure the Police Ombudsman for Northern Ireland has full powers in relation to SOCA complaints;

F) Determine what information will be shared by SOCA with the Assembly, Minister(s), Scrutiny Committee and work to ensure the
full exchange of appropriate information.

14) The Court Service

The future arrangements for the Northern Ireland Court Service is a matter that has invited very different view points. The SDLP
has an appreciation for the argument that an “arms length model” is appropriate, inter alia, to guard against the risk of
encroachment on the independence of justice and policing structures, including the independence of the Judiciary.

Conversely, there is substance in the argument that the Agency model outlined by the NIO would, inter alia, assist a culture
change to enable heightened communication and cohesion between those responsible for the administration of justice. In addition,
a third option — a hybrid approach — was outlined by the Chief Executive of the Northern Ireland Civil Service.

The SDLP continues to consider which model is most appropriate but would submit at this stage:
. Policy and legislative support functions should transfer to the Department
. Whatever model is eventually adopted, a management Board would be required to include representatives of the judiciary,

legal profession, trade unions, victims and business representatives

15) Ni (St. Andrews Agreement) Act 2006
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The SDLP refers to the paper on ‘Devolution of Justice and Policing for Assembly and Executive Review Committee’ which outlines
the NIO consideration on this issue. There are a number of particular matters, logistical, political and policy in nature that should
be highlighted (confirmed by the evidence of the Head of the Northern Ireland Civil Service to the Committee) including:

. shall the Committee have sight of all protocols, memorandum and relevant correspondence referred to in the NIO Paper to
reassure itself that the Assembly interest is properly protected

. Is the Committee able to say in its report that the managerial and administrative matters necessary for, say, a May
devolution date are in place

. the crucial issue of funding and budget guarantees, including any proposals to cut police numbers/budget, mindful, for
example, of the emerging concerns about resources and priority around addressing organised crime further to the end of
the ARA. The NIO should be asked to provide details of future baselines by business area further to the 2008-2011 CSR.

. sight of draft legislation required for devolution to occur, which the NIO has stated it is prepared to share.
. how the devolved and non devolved interface shall work generally and crucially around national security.
. transfer of staff and other corporate issues

. determination of what shall actually occur at the time of devolution and if there are plans to defer, delay, slow down or
otherwise create doubt about the range and nature of what is devolved.

16) The Role of the Advocate General

In the event of devolution of justice, it will fall to the Advocate General to offer advice to the Director of the Public Prosecution
Service in relation to “excepted matters”. This will include national security and other serious issues.

It is important that the Minister(s) for Justice is sighted, as appropriate, on relevant matters, particularly those of public interest
and concern where the Attorney General gives advice. For example, in the summer of 2006, the parties at the Programme for
Government Committee unanimously agreed that there was a requirement for the Public Prosecution Service to give reasons. This
was an indication of the need for more public transparency in the conduct of the Public Prosecution Service. However, as the
Advocate General will advise on excepted matters, the Justice Minister(s), Assembly etc. has no authority or standing, even on
profile cases, in the excepted field.

Accordingly, protocols will be required to enable relevant information to be shared with the devolved side where the Advocate
General gives advice to the Public Prosecution Services on an excepted matter, particularly on profile matters. It is acknowledged
that there are issues where the Attorney General and Advocate General are required to consult by statute. Moreover, the NIO have
added that “there are sure to be issues which arise in the course of normal business. However, the Committee and parties need to
be sighted on how the future arrangements will work and how information to the necessary standard will be shared.

17) Public Prosecution Service

Issues of confidence in the Public Prosecution Service have historically been acute and can best be addressed in a major reshaping
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of the structures in and around the office.

The SDLP considers that a discussion is required around the future shape of the Public Prosecution Service, including the creation
either of Policing Board models of accountability and oversight or an enhanced role for the Assembly Scrutiny Committee, for
example, in areas of policy and practice. This would be a more meaningful oversight than being answerable to a Committee in
relation to financial and administration matters only.

The SDLP looks forward to devolution of justice to enable this discussion to arise. In the interim, the SDLP considers that,
consistent with the current legal framework, there should be a maximalist approach to “oversight” of the Public Prosecution
Service. Under the current law, the Public Prosecution Service answers to the Assembly in relation to finance and administration.
As outlined above, the SDLP considers this is insufficient. Models f higher oversight — be it through an Assembly Committee or
Policing Board models — shall be necessary. Clearly, this would not compromise the operational responsibility of the Public
Prosecution Service, but would create deeper oversight of policy and practice in the Public Prosecution Service.

In particular, the SDLP believes that funding for the Public Prosecution Service shall be from within the budget of the Justice
Ministry rather than OFM/DFM is preferable. This option was favoured by the Criminal Justice Inspectorate. A dedicated Justice
Ministry is more likely to enjoy understanding and insight into the Public Prosecution Service and ensure that issues of efficiency,
effectiveness and value for money are addressed.

18) Attorney General
The SDLP believes that the position of Attorney General is both important and uncertain. The role needs careful assessment.

The SDLP believes the post should be full time, in order to reflect the level of responsibility, the seniority and the authority of the
position holder. However, a number of other critical issues need to be address and, if possible, resolved by the Committee.

Given that the Attorney General (NI) will not enjoy the power of superintendence and direction over the Public prosecution
Service, currently enjoyed by the Attorney General, the requirements of oversight outlined above in section 17 are more pertinent.

In addition, there is a potential for conflict between “excepted” and “transferred” matters and the authority of the Attorney
General and the Advocate General. This is why the issuesidentified in Section 16 are so important.

Ulster Unionist Party

AnEEMBLY & EXECUTTYE BEVIEMY COMMITTEE
IMQUIE Y IT0 THE DENVOLUTTION OF POLICING AMDH USTICE
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DUTETANDING IS5UES: ULATER UNIONISET PARTY BRESPUONSE

I, Dffice of the Police Chmbudsman Shondd the advisory rode on oppoiniment af the
Fodice Ovduedemgn be devodved and), (5o, whedher i should vessowilth OFMTFEM or ihe
Ry |'.|'r:|r.||:.|r.'m-'m I

YW belicve that the advisory role should be devolved, smd showld rest with
OFPTERA,

2. Narthern Ireland Pnllrlni Hoard. fow mygny M Az shopdd be peowlved witk
podicing post-dipvpdiiion and wha! showld be the relationdhip between the Board and the
Ansomply?

I'ne Morhem lreland Policing Boerd has been an outsemding success since s
etablishment in 2001, It has managed o deal with a musber of controversial issucs. From
svinbols for the new police service (o the aftermath of the Omagh bomibing. Throughout,
# Koy element m ils ability w deal with such 1sswes has been the presence of the four main
political parties on the Board, Therefore, we believe that political input is key to the
confinuing eMectiveness of the Morthern Ireland Policing Board.

However, g8 the Assembly setdes, it bas hecome apparent thal tiere 15 incrensing
pressure on MLAS time in servicing the commitles syslem ot Stormont. Althoush
raticnalisation of the dual and wiple mandates ssee may elieve » demee of pressure. the
proposed examination of the long-term sustainabi ity of 108 MLAs may see a reduction
in their number, Followang the develution of policing and justice, it iz difficult e see how
the Assembly could jesuly the involvement o policing of 23 MLAs [possibly 2 x
Pimisters, Do P& Committee and 10« NIPH Memberss,

The PEG Committee coneluded that il was nol pessible for a Boanl Member o be
memier of the P& senuting commities, That commitiee will have a role in soratinising
the I:I-;:pa.'lm-_'n[. whitle the Boand 12 .'\-.:\|'|||.'|5i'::|-; For e pn;']in:ir_F_! bud:;q_';_ The later alao
owns the police cslate and bas a ele in deviziog policy in o number of policing arcas.
Thus thess voles are in dwect conflict with zach other and it would be in appropriate for
the same MLA to be involved with both ihe P& Seruting Commities and the NIPB,
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Ihe question then anses as o how political inpatl can b mainzined, while easing e
increazing fime commitment on MLA=Z We believe thol, post develution, pelitical
parties shouwld replace their MLA with experienced, respectid appointess o
represent their interests. Clearly it would need 10 be impressed upn parties that the
datus of such sppodriees would need o be simblar o that aceorded o MLAS. Such s
charige would allow the Board tw benelil from continuing political edvice and ingoat,
along with access o Government through the pelitical representatives, It would also free
up MLAs o carmvout thar primary fanction, that of serebeising denarimenis

Tl devodution: ol policing and juestice wall bring abost comples relationships. The
Ministers, the Department, the Scrutiny Committes and the Policise Board and the
Folice Service of Morthern [relusd and the Morthemn Ireland O0Tee will each be invelved
with policing @0 spme degres. We believe that there need ta be Memaoranda of
Understanding between the various organisations so that relationships between
them, snd the responzibilities of each, are clear,

1. Morthern Ireland Court Seeviee, Wha! showld be the refalionship between the
Awvamdiy, the Canrd Seevice amd the Sudiciary, and bea widll dcemntaility operale?

The Government propeses that the Court Service will be devolved c2 o newly formed
Executive Agency, within the new Department. The Lord Chief Justice propesad 1o the
Commuities that there should be an anms Tenglh board mnning the © it Service 2= an
independent agency. There are complex issues i play here, and it 3= worth setting owt
somee of the Factors involved:

a e dudbciary 1=, and most remadn, independent imos rele,
b T Cowrl system must be free from palitical inferference,

o The Assembly, through the pew Deparmment, Gnances the Court svetem and
passcs lemslaton, The elfeetive and efficient ose of such fGnance, aad the
effective and officient operation of the Coort svstem, will be of direct inlerest fo
the Aszembly and the PE] Serutimy Commitise.

The relothionsbops wvolved in this ssee are comples and need forther discussion.

T T T T T e O Y L
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SEOICE [IETArY WERIEImSLeT IeEis il wiild be regquined Berorg the Couarl Service
coubd devolve as a folly independent sgency. we believe the debate on the final
model for the Court serviee, and how it could be accountable fo the Assembly,
should be a matter for diseussion with the new Minister's and Depariment - post
devalution.

4. Public Proseention Service, Whar sheuld be the relationships Bepween the PP and
oiher arpansainy ®

Chcre ame major changes in the relationship between the PPS and Artoney Geseral, with
a partienlar emphasis i the complete independence of the PPS and its Dircetor, In the
same way that judpges are independent in judeing their cases, it is vital that the DPP is froe
frosm influence in deciding whether a prosecution should ke place. However, there is &
lzpitimate political interest in how the PTS s spending it allocatkd fnance, and in
whcther it is operating effectively and efficiently az o department.

It would be unbealthy 1F the Minster and the P& Deparment wene ghile o inlueses the
operstion of the PPS through interference with funding. Thus, the MK proposal that the
FP5 shaonld be sedmimstered by OFMDERM has mert. I would allow checks and balanoes
L B dm place so that independence of the PPS can be maintained

However, there neals o b some oversight mechanism for the Asserably o judge Fow
wall its money iz being spent. Evidence 1o e Committes would suggest that, while the
FP3 would have operational independence from the Atterney General, there necds Lo be &
mechanism throwgh which the FPS can be answerable for its effectiveness and efficiency
as an organisation. Thus, there is probebly a role for the Atomey General o he
assvcarahla for the PPY 10 the A ccembily
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LIV N LR DS T L L PRSI Y .

Ihe Advocate General for Morthemn Treland (450 retzing responsibility for exceptod
mafters and will comtinue to have a relanonship with the FPS in relation to national
secunly issues, The may need o be Memoranda of Understanding between the AG, the
FT5, the Atlmey Cleneral and the new Depanment in relation o how national secoriy
ratfer will he dealt with

Yo belicve that the PPS must be Independent. The PPS shoold be administersd
through OFM/DEM. The Arterney General should answer to the Assembly for the
effective adminiztration of the FPS, There should be Memoranda of Understanding

between (e Alz, the FPS, the Atiorney CGenersl and the new Deps tment in relation
te natiomal seeurity matters.

30 Attornes Ceemeral. Siow's the post of Afterney Oenevad be full time o pors tiee?

Fhe scale of the wle of Arormey General of Norbern Ireland (A is not Tully apparent
at this Aage. [he differenl facats of the role ame 2et cul 1n e number of £ ots and orders, bul
the eventual task may depend on how easily the devolution of policing and justice
proceeds, once the dacision is taken. It is possible that relationships mev iJ'itiuJ'} bz more
weanples than expected end, therefome, the task of the AG may be exiensive in smoothing

ot relatoaships. W may be prodent to ineelly have 3 full Gme AG, wth the provizo that
the role may reduce as devolution sattles.

Yo believe that the Attorncy Ceeneral should initially be full fime with the

expecintion that a purt dme role will evolve as the devilution of policing and justice
sefiles dovwn.

5. Excepted Matters:

F L L .-1. and the Security ‘wn:l-.'*n: It s clear that the cpersticn ol the "il.'l_'uri'll.
D miinn it Rlacibhacn Teala-d SRR SS IR T - SN R — S PE— e J=
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HUTVICE 1T PAORIREI IRCIANG 15 AN CROCPIol meatior, | Nors arc polocals abresdy in
place o deal with retmtionships batween MIS mmd the PENL However, there is an
s e B the Binister's, the Depariment and the Scrutiny Commilles exercize
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terromist groupings of inbemnationel gangs and in such cases the leed cleary bes with
cross-cutbmg agencies. However, in relation o nen feroist ofgaoised crime, there
should be farther examination of whether additional Memoranda of
Understanding noed to be developed to allew the Policing Board and the
Assembly a degree of oversight in relarion to the invelvemten: of the SOCA in
Morthern Ireland.

B Merth Soulh Agreements, Over recent years, the Governments in London and
Duwbhin have been developing increased cross-horder co-operation i ihe feld of
criminal justice, and a teem of civil servasts was specifically sel up to progress the
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Appendix 6
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Other Correspondence

OFMdFM letter of 26 September 2007

e of e
Farst Munmister and
Deputy First Minister

Sloemrant Castie
BELFRST
BT4 3TT

TEL: 033 a037 s
Facl: 023 S03T BOaD

e-mall: psminiswesSomdmnL oo uk

Kt Hon Jafirey Donakdson ME LA, Qur Fat Corr34772007
Chaimparssn of he AssemBly and Execiutie

Reviess Cormmities:
o Room 428

Pariarment Buildings

BELFAST
BT4 3XX _Jb Sepiombaer 2007

Dene Me Douatdien

INCLERY INTO THE DEVOLUTION OF POLICING AND JUSTICE MATTERS

You wrode o0 us on 8 July informing we of the terms of eference of the Assembly and
Exscutive Review Commithes's inquiry inlo the devolution of policing and justios matters, and
imviting our writien views.

Wa have carefully considersd the terms of referencs to the inquiry and balieve thess fo be
primarily and subsiantisly mathers for discussion bebeasn tha poliical partes rathar than ones
on which either we, from our positions as First Minister and deputy First Minister, or our
departmental oficiale, should appropeately offer views.

We wish {0 advise you, therefoms, that we do not propose to provice any stetement of views o
the Commitiee in reapect of it mguiny.

" oura: Since ey
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Correspondence of 26 September 2007 from Mr Stephen Graham

b,

Morthern Ireland
Assembly

Gail McKibbin
DALO

OFMDFM

Room GD50
Stormont Castle
Stormont Estate
BELFAST
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26 September 2007
Dear Gall
Assembly and Executive Review Committee

Further to our conversation earlier today, 1 am writing to confirm that | was asked to communicate with officials from OFMdFM to
say that the Committee would find it helpful if any submission from the First Minister and deputy First Minister on the devolution of
policing and justice matters, dealt, at least, with any discussions that OFMdFM has had with the NIO, or arrangements which that
Department might be making regarding the following matters:

. Appointing the Attorney General
. Making Judicial and Tribunal appointments
. Sponsorship of the Judicial Appointments Commission and the Judicial Appointments Ombudsman

Obviously, I now have a letter from the First Minister and deputy First Minister which the Committee has not yet seen, but
indicates that it was not their intention to make a submission. However, in light of the request in this letter, the First Minister and
deputy First Minister may wish to re-consider the matter.

Yours sincerely

Stephen J Graham
Committee Clerk

Correspondence of 1 October 2007 from Gail McKibbin

Office of the
First Minister and
Deputy First Minister

Stephen J Graham
Committee Clerk
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Assembly and Executive Review Committee
Room 428

Parliament Buildings

Stormont

Belfast

BT4 3XX

1 October 2007
Dear Stephen
Assembly and Executive Review Committee

| refer to your letter of 26 September in which you suggested that the decision conveyed in the First Minister’'s and deputy First
Minister’s letter, also of 26 September, might be reconsidered in the light of the Committee’s earlier request that certain specified
matters might be addressed in any submission.

I wish to advise you that, following consultation, the decision conveyed in the First Minister’s and deputy First Minister’s letter
remains unchanged.

Yours Sincerely
Gail McKibbin

Gail McKibbin
Departmental Assembly Liaison Officer

Chairperson’s letter of 23 October 2007

b,

Morthern Ireland
Assembly

Rt Hon Jeffrey Donaldson MP
Chairperson Assembly and
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Executive Review Committee
Room 428
Parliament Buildings
Stormont
Belfast BT4 3XX

23 October 2007

Rt Hon Dr Paisley MP and Mr McGuinness MP
OFMdFM

Stormont Castle

Stormont Estate

Belfast

Dear First Minister and deputy First Minister
Inquiry into the devolution of policing and justice matters
As you know, section 18 of the Northern Ireland (St Andrews Agreement) Act 2006 requires the Assembly, inter alia,

“to report to the Secretary of State before 27 March 2008 ...as to the preparations that the Assembly has made, and intends to
make, having regard to paragraph 7 of the St Andrews Agreement, for or in connection with policing and justice matters ceasing to
be reserved matters ...”

This matter was referred to the Assembly and Executive Review Committee, by the Assembly, on 4 June 2007.

As you will know, the Assembly and Executive Review Committee determined to take the matter forward by way of an Inquiry.
Indeed, at the launch of the Inquiry, | wrote to invite you to make a submission and thereafter to ask you to re-consider your
decision not to do so. At its meeting today, the Committee asked that | write to you, again.

The Committee considers that your Department could usefully inform the Inquiry by addressing three particular issues which could
be regarded as central to the preparations which the Assembly needs to make.

Attorney General

Firstly, in relation to the devolution of policing and criminal justice matters, the appointment of an Attorney General will fall to your
office. The Assembly and Executive Review Committee is concerned to ensure that any arrangements for such an appointment
would not hinder any request there might be from the Assembly for the transfer of a range of policing and justice matters. A
response from you, explaining what arrangements you are making, would enable the Committee to outline, in its report, “the

http://www.niassembly.gov.uk/assem_exec/2007mandate/reports/report22_07_08R_vol2.htm (203 of 294)02/04/2008 16:04:03



Welcome to the Northern Ireland Assembly
preparations that the Assembly has made, and intends to make ...” in relation to the appointment of an Attorney General.

Number of Ministers/Departments

Secondly, the Committee considers that the work which the proposed Efficiency Review Panel is expected to undertake in relation
to the number of Departments impacts, directly, on any request there might be for the transfer of a range of policing and justice

matters. You will of course recall that this is a matter which I and the Deputy Chairperson raised with you initially, when we met

you both in May 2007. Since then, we have tried to impress on officials, and special advisers, in OFMdFM, the significance of this

issue in the context of the potential devolution of policing and justice matters.

As you know, any new Ministerial office would have to be accommodated under existing arrangements, unless there was a request
for an amendment to section 17 of the Northern Ireland Act 1998 to increase the number of Ministerial offices. Therefore it will be
especially important for the Committee to have a sense of the timeframe for the work of the Efficiency Review Panel, given the
Assembly’s deadline for reporting to the Secretary of State (before 27 March 2008) about the devolution of policing and justice
matters. Thus, a response from you would enable the Committee to outline, in its report, “the preparations that the Assembly has
made, and intends to make ...” in relation to how any new department would fit into the current departmental structure in the
context of recommendations on the appointment of a Minister, or Ministers, who might assume responsibility for policing and
justice matters.

Of course, you will also recall that the Assembly and Executive Review Committee has a wider interest in the proposed Efficiency
Review Panel. We have already made representations to you about the need to consult the Committee about the terms of
reference proposed for the Panel, its membership and remit. The Committee asked me to remind you of that interest and to
request that you would agree to meet a delegation from the Committee, comprising representatives of the four main parties, so
that you can update us on developments.

Public Prosecution Service

As you may know, the Committee heard oral evidence from the Secretary of State on 3 October. As a result of that oral evidence
session, the Committee wrote to the NIO to seek clarification on a range of issues. In a subsequent response, the NIO states that,
in circumstances where policing and justice matters might be transferred, it would be a matter for the Executive to consider which
department would assume responsibility for the Public Prosecution Service — on the basis that it would not fall to any new
Department of Policing and Justice. Again, the Committee would welcome a response from you which would describe the
preparations the Executive has undertaken, or intends to make, in this regard.

Of course, it remains the case that the Committee would welcome any other views you might wish to express in relation to the
devolution of policing and justice matters.

| look forward to hearing from you soon.

Rt Hon Jeffrey Donaldson MP
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Chairperson
Assembly and Executive Review Committee

Chairperson’s letter of 20 November 2007

Morthern Ireland
Assembly

Rt Hon Dr Paisley MP and Mr McGuinness MP
OFMdFM

Stormont Castle

Stormont Estate

Belfast

Dear First Minister and deputy First Minister

Inquiry into the devolution of policing and justice matters

Rt Hon Jeffrey Donaldson MP
Chairperson Assembly and
Executive Review Committee
Room 428

Parliament Buildings
Stormont

Belfast BT4 3XX

20 November 2007

At the last meeting of the Committee on 20 November, | was directed to write to you to express the Committee’s disappointment
at the fact that there has not been a reply to the letter that it sent to you on 23 October. (I have attached a copy of that letter).

As stated previously, the Committee has identified three issues which it considers you could usefully provide information on as

follows:
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(1) The Attorney General

(2) The number of Ministers/Departments
(3) The Public Prosecution Service

The Committee agreed that for it to continue its discussions into the devolution of policing and justice matters, it needs a response
from your Office on the above issues.

With this in mind, and the tight deadline for the Committee to report to the Assembly, the Committee would appreciate at least an
initial response with information on where OFMdFM is on each of these issues, in time for consideration at its next meeting on 27
November.

Of course, it remains the case that the Committee would welcome any other views you might wish to express in relation to the
devolution of policing and justice matters.

I look forward to hearing from you soon.

Rt Hon Jeffrey Donaldson MP
Chairperson, Assembly and Executive Review Committee

OFMdAFM letter of 14 December 2007

i of the

First Mimister and
Deputy First Mamster

svwca brebe e, gl

Siormant Casile
BELFAST
BI4 31T

TEL:  OZE™FT EISH
FAaX: OZEMET MO0

semell: pepinisers fiolindfae i sk
R1 Hon Jefirey Donaldgon MP MLA O Ref: CORMSIAI0D0T
Chasrparaon
Assambly and Exacutive Review Committae
Room 428
Parliament Buildings
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Stormaont
BELFAST F_}_
BT4 3xX December 2007

Do Mo (ualddv
INGUIRY INTD THE DEVOLUTION OF POLIGING AND JUBTIGE MATTERS

Your letters of 23 October and 20 Novermiber reler,

Ve are appreciative of the invitation from the CommiSoe for us to provide input 1o Rs inquiry
into devolubion of pobcing and justice. However, the subject of the inquiry remains essentially
a matter for parly political engagement and, in our view, is not one on which we, as holdars of
Minieial office, should appropriately offer views at this stege in the Commitles’s work. No
doubt, In our party politioal capacity we will be happy 1o put forward our respective pary’s
positions

Viie ane tamiiar with the varous egiskative provisions, el out mainly in the Justios (Northem
irsland) Act 2002, and how they potantaity relate o OFMDFM, pariicutary in melation to

mmm]uﬂmﬂ“mmnﬁmﬂhMﬂm

In addition, we are sware of suppestions that OFMDFM could have & uture rode n furding the
Public Prosecution Sanvice, bul we have nol come 1D & view on this matier.

Viig ook Torwand (o the publcation of the Commitiee’s report and the Assembly’s considerstion
of it in dua coursa,

Members will be awsme thal Building a Better Future', the deaft Programme for Govermment
2008-2011, containg a longer-term commetment to review the ovarall numbar of govermmern
departments by 2011. We ame cumently conskdering the polantial mechaniams for taking
forward auch a review and wa will be happy to meet with representatives of the Commities to
discuss thede Droposals &t an approprate siEge.
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APPRUVED BY THE MINIETERS
AND SIGNED IN THEIR ABSENCE
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Correspondence of 19 December 2007 from Mr Stephen Graham

b,

Morthern Ireland
Assembly

Gail McKibbin
OFMDFM
Stormont Castle
Stormont Estate
BELFAST

Dear Gail

Inquiry into the devolution of policing and justice matters

Mr Stephen Graham

Clerk to Assembly and
Executive Review Committee
Room 428

Parliament Buildings
Stormont Estate

Belfast

BT4 3XX

Tel: (0)28 9052 1784
Fax: (0)28 9052 5917
Email: stephen.graham@niassembly.gov.uk

19 December 2007

As | explained to you in conversation yesterday, the Assembly and Executive Review Committee considered the letter of 14
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December 2007 from the First Minister and the deputy First Minister. As a result of those deliberations, | was directed to invite
OFMDFM officials to attend the Committee meeting scheduled for 8 January 2008 so that a number of issues might be discussed.

I should explain that the Chief Constable is due to appear before the Committee at 11.15 on 8 January, in the Senate Chamber,
and it would be helpful if officials from OFMDFM were to make themselves available from 12 midday. Officials from the NIO are
also scheduled to appear before the Committee immediately after the proposed session with OFMDFM officials. The proceedings
will be conducted in public.

Please contact me if you have any queries.
Yours sincerely

Stephen J Graham
Committee Clerk

Correspondence of 7 January 2008 from Gail McKibbin

Office of ihe
First Mimister and
Deputy First Minister

Stephen J Graham

Committee Clerk

Assembly and Executive Review Committee
Room 428

Parliament Buildings

Stormont

Belfast

BT4 3XX

7 January 2008

Dear Stephen

Inquiry into the Devolution of Policing and Justice Matters
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Your letter of 19 December refers.

We have now had an opportunity to consider, in conjunction with our Ministers, the invitation to attend the Committee meeting
scheduled for tomorrow to discuss issues in relation to the Committee’s inquiry into devolution of policing and justice.

The Ministers remain of the view that this is a matter for party political engagement and agreement, and, as you know, they
consider it would be inappropriate for them, as holders of Ministerial office, to offer views to the inquiry at this stage. On this
basis, the Ministers are agreed that it would also be inappropriate for officials to attend the Committee to discuss what are
undetermined policy matters. Therefore, we must decline the Committee’s invitation to appear at this time.

We can advise that, at this stage, we see nothing in the legislative provisions relating to our Department which could hinder the
implementation of an agreed outcome on the devolution of justice and policing responsibilities.

Further details on the possible implications for OFMDFM of devolution of justice and policing and the work currently under way to
identify what preparations might appropriately be made to prepare for such devolution are set out in the attached submission. This
work is being taken forward at official level.

We hope the Committee finds this submission helpful to its inquiry, and officials would be happy to respond in writing to any
queries arising in relation to of it.

Yours Sincerely
Gail McKibbin

Gail McKibbin
Departmental Assembly Liaison Officer

The Devolution of Justice and Policing

Ministerial Position

1. The First Minister and deputy First Minister consider that the issues raised by the inquiry of Assembly and Executive Review
Committee (AERC) into devolution of policing and justice powers are matters for political engagement within the AERC and
subsequently the Assembly and not ones on which they, as holders of Ministerial Office, can or should appropriately offer views.

2. They recognise that any agreement on the devolution of justice and policing will have a number of significant implications for
the role and responsibilities of the Office of the First Minister and deputy First Minister. Therefore, in the light of the timescale for
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the submission of the Assembly’s report to the Secretary of State, it is prudent that consideration should be given to the scope and
nature of these implications.

3. This paper, which is presented by OFMDFM as evidence to the Assembly and Executive Review Committee, therefore describes
the possible implications for the Office of the First Minister and Deputy First Minister of the devolution of justice and policing and
the work currently under way to identify what preparations can appropriately be made in anticipation of such devolution. This
work, is being taken forward at official level.

4. In its discussion paper on Devolving Policing and Justice in Northern Ireland of February 2006, the Northern Ireland Office sets
out a number of proposals for additional changes in responsibilities and organisation consequent on devolution. These, as they
may affect OFMDFM, are recorded in the following paragraphs. It is emphasised that while these proposals provide a useful basis
for identifying planning issues and appropriate preparatory work, they have yet to be considered by Ministers and agreed by the
Executive.

Implications for OFMDFM of Devolution of Policing and Justice

5. The devolution of justice and policing will place a number of new statutory responsibilities on OFMDFM in relation to
appointments to certain legal and judicial offices. In most cases this will involve taking on roles currently filled by the Northern
Ireland Court Service. OFMDFM will also have responsibility for bringing forward legislation for the creation of a Department with
justice and policing responsibilities and for any other agreed machinery of government changes.

6. The main features of the potential range of post-devolution responsibilities, and how they affect OFMDFM, are set out below.
Attorney General (AGNI)

7. With the devolution of justice responsibilities, certain provisions of the Justice (Northern Ireland) Act 2002 would be activated,
and these include sections 22-26 relating to the new post of Attorney General for Northern Ireland (AGNI). Section 22 of the Act
states that the First Minister and Deputy First Minister must appoint a person to be AGNI and stipulates certain legal qualifications
required for the post. It places funding and support responsibilities on OFMDFM and makes clear that the functions of the AGNI
shall be exercised independently of any other person. Other sections of the Act prescribe terms of appointment, reporting
arrangements and the procedures to be followed for removal from office. Section 25 allows for the AGNI to participate in
proceedings of the NI Assembly to the extent permitted by its Standing Orders but does not provide for voting rights.

8. The Attorney General for England and Wales (AGEW) will retain her powers, including those in respect of the Public Prosecution
Service, until such time as section 22.1 of the Act is activated. OFMDFM would assume responsibility for funding the office of AGNI
as well as any staff he or she may appoint with the approval of the First Minister and deputy First Minister as to numbers, salaries
and conditions of service.

Public Prosecution Service (PPS)
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9. The Public Prosecution Service was created in 2005 and, while funded by NIO, is staffed by Northern Ireland Civil Servants on
secondment. It is headed by:

. the Director of Public Prosecutions for Northern Ireland; and
. the Deputy Director of Public Prosecutions for Northern Ireland,

10. After devolution of justice responsibilities, it would be for AGNI to appoint a new Director or Deputy Director when a post falls
vacant. The current relationship between the AGNI and the Director (superintendence and direction) would change significantly
under devolution and the Director would exercise his functions largely independently of AGNI.

11. The relevant section of the Justice Act 2002 places responsibility on the Secretary of State for funding the Public Prosecution
Service, approving salaries, terms and conditions and staffing etc. NIO has indicated its wish to agree a concordat with the NI
Executive setting out the core principles of PPS independence and impartiality. NIO has also proposed that in the interests of
securing that independence, its current responsibilities for PPS should transfer to OFMDFM by an Order under Section 86 of the
Northern Ireland Act at the time of devolution.

Northern Ireland Judicial Appointments Commission

12. It was originally intended that the Northern Ireland Judicial Appointments Commission (NIJAC) would come into being on the
devolution of justice and the relevant legislation (Justice (NI) Act 2002) was therefore drafted to place responsibilities on the First
Minister and deputy First Minister in respect of the Commission. This was revised by the Justice (NI) Act 2004 which transferred
these responsibilities to the Lord Chancellor on the actual establishment of the Commission. It is proposed in the NIO Discussion
Paper of February 2006 that these would be transferred back to the First Minister and deputy First Minister on the devolution of
justice.

13. These responsibilities are:

. appointment of members of NIJAC, other than the Lord Chief Justice (LCJ), who will be the Chair ex officio. Most of the
members are to be nominated by the LCJ (judicial members) or the Bar Council or Law Society (legal profession members);

. approval of allowances and salaries for “non-judicial” members;
. approval of NIJAC staff complement, salaries and terms of employment; and,
. determining financial accountability arrangements for NIJAC.

Judicial Appointments Ombudsman

14. A Northern Ireland Judicial Appointments Ombudsman was appointed in 2006 by HM The Queen, on the recommendation of
the Lord Chancellor, consequent on provisions in the Constitutional Reform Act 2005, amending the Justice(NI) Act 2002. The Lord
Chancellor pays the Ombudsman’s remuneration, fees and expenses. The role of the Ombudsman is to investigate complaints of
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maladministration or unfairness during the judicial appointments process. The NIO discussion paper of 2006 proposes that on
devolution of justice the Lord Chancellor’s functions in relation to the Ombudsman would devolve to the First Minister and deputy
First Minister. However, it is now recognised that the independent position of the Ombudsman would be enhanced if appointment
and sponsor responsibility of the office was separated from the OFMDFM'’s potential responsibilities in relation to the Northern
Ireland Judicial Appointments Commission. The current planning assumption, therefore, is that support responsibilities in relation
to the Ombudsman should be discharged by the Department of Justice.

Appointment of the Lord Chief Justice and Lords Justices of Appeal

15. The First Minister and deputy First Minister would have a role in the process for appointing the Lord Chief Justice and Lords
Justices of Appeal.

16. The First Minister and deputy First Minister would be consulted by the Prime Minister on appointments to these offices. The
Prime Minister must consider their response before in turn making a recommendation to the HM The Queen. Advice on the
procedure to be adopted in formulating a response will be provided to the First Minister and deputy First Minister by NIJAC.

Other Judicial Appointments

17. The First Minister and deputy First Minister and deputy First Minister, acting jointly, would also have a role in the process of
appointment to a very wide range of other judicial offices. The most important of these will be judges of the High Court, where
they will make a recommendation to HM The Queen to fill a vacancy. However, they can only recommend a person selected by
NIJAC. For other listed judicial offices (including temporary High Court judges, County Court judges, Resident Magistrates,
Coroners, Social Security Commissioners, Presidents of Tribunals and Lay Magistrates) the current responsibilities of the Lord
Chancellor would transfer to the First Minister and deputy First Minister. Only persons selected by NIJAC may be appointed, but
there is a limited power for the First Minister and deputy First Minister to delay or decline a selection or recommendation from the
Commission.

Other Implications for OFMDFM

18. It is also likely that a Department of Justice would assume statutory responsibility for the various Tribunals which are currently
sponsored individually by NI Departments. In the absence of devolution it had been envisaged that operational responsibility
would transfer to the existing NI Courts Service. The implications for OFMDFM are that, subject to the agreement of the Executive:

. omnibus cross-departmental legislation will need to be prepared to transfer statutory responsibility for all tribunals to a
Department with justice responsibilities;

. responsibility for the Planning and Water Appeals Commissions, currently held by OFMDFM, would therefore transfer to
that Department;

. any other responsibilities in relation to the Parking Adjudication, Rates and Charities Tribunals conferred on OFMDFM by
the Justice Acts 2002 and 2004 would also transfer; and
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. responsibility for any judicial appointments related to tribunals would remain with FM/dFM.

Planning

19. As described above the implications for OFMDFM are significant: the burden of preparation within the devolved administration
will, in practical terms, fall largely on OFMDFM and DFP, working in co-operation with NIO. There are two main areas in which
OFMDFM will continue to be involved over the coming months in creating an administrative and legal basis for the potential
devolution of justice and policing in May 2008 or thereafter. These are:-

. Co-operation with NIO, NI Court Service, DFP and others on Programme and Project Boards overseeing practical
preparations for the devolution of justice and policing.

. Planning for the acquisition by OFMDFM of additional responsibilities for funding and appointments in the legal and judicial
spheres.

20. A Devolved Administration Board for the Devolution of Policing and Justice has been established, under the Chairmanship of
the Head of the Northern Ireland Civil Service, to bring together relevant NI Departmental interests to identify and take forward all
matters necessary to ensure full administrative preparedness within the NICS for the devolution of policing and justice. Within
OFMDFM, a Project Board has been established specifically to examine the implications of devolution for OFMDFM and to plan for
the acquisition and exercise of the responsibilities described earlier in this paper.

21. NIO has established machinery, in the form of an overarching Sponsoring Group with a supporting Programme Board and
Stakeholder Group, to take forward a wide variety of workstreams and projects, the overall aim of which is to ensure that a fully
operational Department with justice and policing responsibilities can be brought into being to coincide with the devolution of those
functions. OFMDFM is represented appropriately in this machinery.

OFMDFM
January 2008

Correspondence of 9 January 2008 from Mr Stephen Graham

b,

Morthern Ireland
Assembly

Mr Stephen Graham
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Clerk to Assembly and
Executive Review Committee
Room 428

Parliament Buildings
Stormont Estate

Belfast

BT4 3XX

Tel: (0)28 9052 1784
Fax: (0)28 9052 5917
Email: stephen.graham@niassembly.gov.uk

Gail McKibbin
OFMDFM
Stormont Castle
Stormont Estate
BELFAST

9 January 2008
Dear Gall
Inquiry into the devolution of policing and justice matters

We spoke on the telephone yesterday and | am writing to confirm that, at its meeting on 8 January 2008, the Assembly and
Executive Review Committee considered your letter of 7 January 2008 and decided that | should seek to arrange an urgent
meeting between the Chairperson and Deputy Chairperson of the Committee, and the Special Advisers to the First Minister and the
deputy First Minister.

It was suggested that a meeting on Monday, next, 14 January, in Parliament Buildings, would allow the Chairperson and Deputy
Chairperson to report outcomes to the Committee at its meeting scheduled for Tuesday, 15 January. You have indicated that 11.30
on Monday might be possible (presuming the respective Assembly Group meetings have concluded by then). I can confirm that
this would suit Jeffrey Donaldson and Raymond McCartney. | am content for you to identify a suitable venue but, if you need
assistance on that front, please let me know.

As | explained, the purpose of the discussion is to obtain clarity on matters relating to the appointment of an Attorney General
(and other related judicial appointments), the location of the Public Prosecution Service in any particular Northern Ireland
Government Department and how a Minister, or Ministers, for Policing and Justice might be accommodated in the Northern Ireland
Executive. In particular, the Committee has asked that the discussions explore the extent to which any, and all, of these matters
are matters to be resolved, partly, or wholly, by the First Minister and deputy First Minister, and/or the Northern Ireland Executive,
and/or, by political negotiation amongst the political parties and/or within the Assembly and Executive Review Committee. The
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Committee considers it is essential to secure this clarity as a matter of urgency in order to allow it to fulfil its obligation to report to
the Assembly by 29 February 2008.

Please contact me if you have any queries.
Yours sincerely

Stephen J Graham
Committee Clerk

Correspondence of 15 January 2008 from Mr Stephen Graham

b,

MNorthern Ireland
Assembly

Mr Stephen Graham

Clerk to Assembly and
Executive Review Committee
Room 428

Parliament Buildings
Stormont Estate

Belfast

BT4 3XX

Tel: (0)28 9052 1784
Fax: (0)28 9052 5917
Email: stephen.graham@niassembly.gov.uk

Gail McKibbin
OFMDFM
Stormont Castle
Stormont Estate
BELFAST

15 January 2008
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Dear Galil
Inquiry into the devolution of policing and justice matters

Further to the recent exchange of letters which resulted in the meeting between the Chairperson and deputy Chairperson of the
Committee and the Special Advisers to the First Minister and the deputy First Minister on Monday 14 January, and following on
from the verbal progress report provided by NIO officials at the Committee’s evidence session on 8 January, | am writing to extend
an invitation to the Chairperson of the Devolved Administration Board to appear before the Committee to report on the
administrative progress that the NI Departments are making in anticipation of the devolution of policing and justice matters. The
Committee is interested to hear from the Chairperson - as referred to at paragraph 20 of the paper attached to your letter of 7
January 2008 - about the degree to which the NICS is prepared for the devolution of policing and justice.

The Committee also wishes to explore with the Chairperson what consideration has been given to the post of Attorney General for
Northern Ireland, including whether it would be a full, or part-time position, and what the duties and responsibilities of the post
would be.

As you know, the Committee is coming towards the end of its Inquiry and is required to report to the Assembly by 29 February.
Therefore, it would be extremely helpful if the Chairperson were able to appear before the Committee next Tuesday morning, 22
January. The Committee meeting is due to begin at 11.00 hrs in Room 144 and, so, if this does prove convenient, perhaps you
would call me on 90521784 so that we can arrange a precise time and discuss any other related arrangements.

Yours sincerely

Stephen J Graham
Committee Clerk

Appendix 7
Research Papers

Briefing Note:
The Role of the Serious Organised Crime Agency (SOCA) and its Relationship with
the Northern Ireland Office

Northern Ireland Assembly — Research and Library Services
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Equality, Culture and Justice Team

20 September 2007
Introduction

This paper was prepared for the Assembly and Executive Review Committee with the aim of providing information on the role of
the Serious Organised Crime Agency (SOCA). It includes information on the background to SOCA, the legislative basis and its
functions, including how they pertain to Northern Ireland.

1.0 Background
SOCA was launched by the Prime Minister on Monday 3 April 2006. The Number 10 press release announced SOCA as[1]:

A new crime-fighting agency will target the biggest criminals using a “sophisticated 21st century approach”, Tony Blair said today.

Soca - the Serious Organised Crime Agency - will focus on the so-called “Mr Bigs” who make fortunes from drugs, human
trafficking, major fraud and counterfeiting.

SOCA was formed by amalgamating a number of existing organisations. The organisations that became SOCA were; the National
Crime Squad (NCS), the National Criminal Intelligence Service (NCIS), that part of Her Majesty’s Revenue and Customs (HMRC)
dealing with drug trafficking and associated criminal finance, and a part of UK Immigration dealing with organised immigration
crime (UKIS)[2].

SOCA is led by a Board, the chair of which is appointed by the Home Office. The chair manages SOCA'’s relationship with
Government and Ministers. SOCA was established with a budget of more than £400 million a year and with a complement of 4000

I3].

In January 2007, it was announced by the Home Office that SOCA would subsume the Assets Recovery Agency (ARA) in Northern
Ireland[4].

2.0 Legislative Basis

The original legislative basis for SOCA comes from the Proceeds of Crime Act 2002 (PoCA 2002). The Proceeds of Crime Act 2002
(PoCA 2002) created a specific offence of money laundering, set up an Assets Recovery Agency whose job is to confiscate the
profits of crime, and made it unlawful for anyone working in banks, building societies and bureaux de change not to report
suspicious transactions[5].
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The Agency itself was set up under the Serious Organised Crime and Police Act 2005, and was given four additional powers
regarding:

1. Queen’s Evidence,

2. Financial Reporting Orders,

3. Disclosure Notices and

4. the creation of officers with combined powers.
Details of these new powers are in Table 1 (Appended).
3.0 The role and functions of SOCA

SOCA is an Executive Non-Departmental Public Body sponsored by, but operationally independent from, the Home Office. It is
intelligence-led and has law enforcement powers and harm reduction responsibilities. Harm in this context is the damage caused to
people and communities by serious organised crime.

In its 2006/2007 Annual Report, SOCA revealed that during 2006/07 it had received £442m from the Home Office, HMRC, the
Northern Ireland Office and the Scottish Executive and employed 4,400 full-time staff[6].

The functions of SOCA are detailed in full in the Serious Organised Crime and Police Act 2005. However they are paraphrased in
the 2007/2008 SOCA Annual Plan[7].

They are to prevent and detect serious organised crime, to contribute to its reduction in other ways and the mitigation of its
consequences, and to gather, store, analyse and disseminate information on crime. In summary, as explained in the 2004 White
Paper “One Step Ahead”, SOCA has been tasked with making an impact on serious organized crime that affects the UK so that the
harm that it causes is reduced.

Priorities for SOCA

In June 2005, the Home Secretary set out the Government's priorities for SOCA’s first three years and explained how its
performance would be judged. The main points are that[8]:

. SOCA should devote a higher proportion of its resources and activity to intelligence work than the agencies that it replaced;
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. Class A drugs and organized immigration crime, in that order, should be its top priorities;
. effort should continue to be devoted also to the other organised crime
. threats identified, including fraud against individuals and the private
. sector, hi-tech crime, counterfeiting, the use of firearms and serious
. robbery; and
. emphasis should be placed on recovering the proceeds of crime.

The SOCA Board has subsequently created 5 strategic priorities each with a number of related actions, measures and milestones.
The 5 priorities are[9]:

1. To build knowledge and understanding of serious organised crime, the harm it causes, and of the effectiveness of different
responses.

2. To increase the amount of criminal assets recovered and increase the proportion of cases in which the proceeds of crime are
pursued.

3. To increase the risk to serious organised criminals operating in the UK, through proven investigation capabilities and in new
ways.

4. To collaborate with partners in the UK and internationally to maximise efforts to reduce harm.
5. To provide agreed levels of high quality support to SOCA’s operational partners and, as appropriate, seek their support in return.

SOCA has also determined that SOCA should aim to apportion its efforts to the main sectors of its operation. They are[10]:

. drugs trafficking, primarily Class A - 40%

. organised immigration crime - 25%

. individual & private sector fraud - 10%

. other organised crime - 15%

. supporting law enforcement partners — 10%

SOCA and the Assetts Recovery Agency (ARA)

On 16th January 2007, the UK Government introduced the Serious Crime Bill to Westminster, setting out Government proposals to
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merge the operational elements of the Assets Recovery Agency (ARA) with SOCA. Subject to the passing of the necessary
legislation, the merger provisions are likely to come into force from April 2008[11]. Until then ARA will continue to operate as
before and use its powers to the full in proceeding to complete existing cases and adopt new cases for future action.

SOCA’s 2007/2008 Annual Plan points to the absorbtion of the ARA[12]:

While the initiative for this came from Ministers, we understand the rationale and believe that in time there will be advantages to
asset recovery and work against organised crime more generally from this change. We are determined to maintain and enhance
the work that ARA has begun, including the important and distinct effort in Northern Ireland.

To provide an effective and coherent response to organised crime threats, SOCA has agreed to work in partnership with the
agencies in Scotland and Northern Ireland[13].

In this context, SOCA:

. provides intelligence support to law enforcement agencies in Scotland and Northern Ireland;

. conducts a range of intervention activity, aimed at making life harder for organised criminals throughout the UK, in close co-
operation with the relevant authorities where a geographical link outside England and Wales is identified;

. runs enforcement operations in Scotland or Northern Ireland working with the Scottish Crime and Drug Enforcement
Agency (SCDEA), Police Service of Northern Ireland (PSNI) and other existing agencies there and in support of their
efforts; and

. facilitates international law enforcement assistance to agencies in Scotland and Northern Ireland.
4.0 SOCA'’s relationship with the Northern Ireland Office

Given that SOCA is an Executive Non-Departmental Public Body, operationally independent from the Home Office, it is also
operationally independent from NIO. SOCA plans its own priorities, including how it exercises its functions. SOCA’s Annual Plan
includes specific reference as to how it will exercise its functions in Northern Ireland.

In Northern Ireland SOCA and the other law enforcement agencies have come together to form the Organised Crime Taskforce
(OCTF) to tackle organized crime. SOCA is not required by the Serious Organised Crime and Police Act 2005 to be a member of the
OCTF, but it has agreed to work in partnership with law enforcement agencies in Northern Ireland. The OCTF concentrates its
efforts on those criminal gangs in Northern Ireland that are causing the most harm[14].

The principal threats in Northern Ireland from organised crime during 2007/08 are likely to be armed robbery, drugs, excise and
tax frauds (including oils), extortion, immigration, intellectual property crime and money laundering. The work of ARA in Northern
Ireland has been particularly important this context. Accordingly SOCA has agreed to maintain the level and focus of asset
recovery work in the Northern Ireland going forward, and to ensure that local circumstances are taken into account in its approach
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to former ARA work undertaken there.

The Role of SOCA if Policing and Justice matters are devolved

If, in the future, Policing and Justice matters are devolved to the Northern Ireland Assembly, the Northern Ireland Office (N10O)
have indicated that SOCA “will consult with Northern Ireland Ministers, where appropriate, instead of the Secretary of State”[15].

The NIO have stated that the situation in Northern Ireland would be similar to the situation in Scotland, if justice matters are
devolved. In Scotland the Home Secretary is[16]:

obliged to consult with the Scottish Ministers in a range of matters governing SOCA, including the setting of strategic priorities,
codes of practice, action plans and specific activities in Scotland. Scottish Ministers also have direct functions in directed
arrangements or designation of powers to SOCA staff.

The NIO point out that the Northern Ireland Policing Board will not have oversight of SOCA, but that the Northern Ireland Police
Ombusman will have jurisdiction over SOCA officers[17].

SOCA Briefing - 20 Septepber 2007

Appendix A:
New powers given to SOCA under the Serious Organised Crime and
Police Act 2005[18]

1 Queen’s Evidence

Prosecutors will now be able to strike deals with suspects within a statutory footing, offering either immunity from prosecution or
reduction in sentence in return for co-operation. This will provide a strong incentive for those further down the ‘food chain’ to give
evidence against the most powerful heads of organised criminal networks.

It is hoped this will lead to the arrest and imprisonment of more senior figures which in turn will help to make the UK a more
difficult place to do business. But it will also help to breed uncertainty inside criminal organisations, whilst maintaining the essential
checks and balances to prevent potential miscarriages of justice

2 Financial reporting orders

Under the old rules, criminals could continue with their businesses either in prison or once they got out because their finances
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were not transparent.

On conviction, a court can now decide to place an order on a criminal. This means they are obliged to report on their financial
affairs including specified documents with each report. This allows the authorities to check the criminal has no illicit sources of
income. Including false or misleading information is an offence resulting in imprisonment of up to a year or a fine or both. These
orders can last up to 20 years.

3 Disclosure notices

Before SOCA, those suspected of organised crime were entitled to remain silent, making it tricky to get sufficient evidence for
cases, particularly in complex cases.

The Prosecutor will be able to authorise police or SOCA to serve a notice on a suspect that requires them to answer questions,
provide information and produce documents. If they can’t produce the documents required, they may be obliged to say where
they are. If a suspect fails to comply, they can be imprisoned for up to a year or fined or both. In effect this limits the right to
silence - although information obtained in this way cannot be used in evidence in a criminal prosecution against the person who
gives it.

4 Law enforcement officers with multiple powers

Operations used to complex and time-consuming because many different categories of officer were needed - for example, police
officers could not deport people.

Once officers are trained, they will now have a full set of powers. This will allow SOCA to deploy teams that will be far more
flexible, and speed up the time to deal with suspects.

[1] http://www.number10.gov.uk/output/page9274.asp

[2] http://www.soca.gov.uk/aboutUs/index.html

[3] http://www.number10.gov.uk/output/Page9273.asp

[4] Serious Organised Crime Agency Annual Plan 2007/2008, Serious Organised Crime Agency, The Stationary Office.
[5] http://news.bbc.co.uk/1/hi/uk/2150798.stm

[6] Serious Organised Crime Agency Annual Plan 2007/2008, Serious Organised Crime Agency, The Stationary Office
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[7] Ibid. p.7
[8] http://www.soca.gov.uk/downloads/annualPlan.pdf
[9] Serious Organised Crime Agency Annual Plan 2007/2008, Serious Organised Crime Agency, The Stationary Office
[10] http://www.soca.gov.uk/assessPublications/downloads/SOCAAnnualPlan2007_8.pdf
[11] http://www.assetsrecovery.gov.uk/
[12] Serious Organised Crime Agency Annual Plan 2007/2008, Serious Organised Crime Agency, The Stationary Office
[13] Ibid.
[14] Serious Organised Crime Agency Annual Plan 2007/2008, Serious Organised Crime Agency, The Stationary Office
[15] Devolving Policing and Justice in Northern Ireland: A Discussion Paper, February 2006, Northern Ireland Office
[16] Letter by NIO to Assembly and Executive Review Committee, July 2007
[17] Ibid para 9

[18] http://www.numberl10.gov.uk/output/Page9273.asp

Briefing Paper:
The Northern Ireland Court Service
3 October 2007

Introduction

This briefing is prepared for Members of the Executive Review Committee to facilitate their understanding of the Northern Ireland
(NI) Court Service, in view of the possible devolution of Policing and Justice to NI.
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Section 1.0 of this briefing provides the background information on the NI Court Service outlining the basic information, for
example, the court structure, organisational structure of the NI Court Service and recent developments.

For comparative purposes, sections 2.0 and 3.0, respectively concern the court services in Scotland and the Republic of Ireland.
Each section sets out information relating to the court structure, organisations structure and a commentary on recent
developments, where appropriate.

Section 4.0 identifies potential issues arising from the previous sections which the Committee may wish to consider.
Section 1.0 - The Northern Ireland (Ni) Court Service
This section outlines the following:

1.1 Legislative basis of NI Court Service;

1.2 Role of the NI Court Service;

1.3 Accountability of NI Court Service;

1.4 Interaction of NI Court Service with Public;

1.5 Court Structure within NI Court Service;

1.6 Organisational Structure of NI Court Service;

1.7 Recent Developments; and,

1.8 Comments

1.1 Legislative basis of the NI Court Service

The legislation underpinning the NI Court Service is the Judicature (Northern Ireland) Act 1978.[1] This legislation established the
NI Court Service “to carry out the administration of court business.”[2] It is an independent body, separate from the NI Civil
Service.[3]
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1.2 Role of the NI Court Service

The NI Court Service in carrying out its administrative functions has a number of responsibilities, which are listed as follows:[4]

. To facilitate the work of the courts;

. To give effect to judgments;

. To advise the Lord Chancellor on policy matters and provide legislative support;
. To support the Lord Chancellor in carrying out his responsibilities.

The Court Service also has a number of strategic aims set out in their Corporate Plan 2005-2008,[5] which “include modernising
the court service; improving access to justice and promoting confidence in the justice system”.[6]

1.3 Accountability of the NI Court Service

The NI Court Service is funded by the UK Parliament and is accountable to it through the Lord Chancellor.[7]

1.4 Interaction of the NI Court Service with the Public

The NI Court Service has a Court’'s Charter which provides the public with information about what to expect when they come to

court, phone a court office or write to the court.[8] The Court Service also has a complaints procedure, dealing with complaints

about services or facilities. The complaints procedure does not deal with complaints about judicial decisions, solicitors or officials
from other agencies.[9]

1.5 Court Structure within the NI Court Service

The court structure in NI is a hierarchical structure and consists of the House of Lords, the Court of Appeal, the High Court, County
Courts, the Crown Court, Magistrates Courts, Coroners’ Court and the Enforcements of Judgements Office. For further detail on
their responsibilities, see Annex 1.

1.6 Organisational Structure of the NI Court Service

The organisational structure of the NI Court Service consists of a Director, management board, finance directorate, policy and
legislation, public funded legal services, courts operations and tribunal reform. The composition of the management board includes
the head of operations, the head of policy and legislation, the finance director, the head of public funded services, the head of
tribunal reform and a non-executive member.[10] For further detail on structure, see Annex 2.
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1.7 Recent Developments

There has recently been debate on the suggested model for a Department of Ministry for Justice in devolved criminal justice
arrangements.[11] However the scope of this paper is to consider possible arrangements regarding the NI Court Service after the

devolution of Justice and Policing. The following paragraphs highlight developments to date in this area.

The UK Government supports the view that the future court service could become an executive agency of the Department of
Justice, headed by a Chief Executive.[12] The proposed functions of this agency under devolution would include administrative
support for NI Courts. However there is some ambiguity as to whether the agency would provide policy and legislative support or
if these should transfer to the Department of Justice and the Government notes that this requires further consideration.[13]

The NI Court Service Director suggests in his oral evidence to the Assembly and Executive Review Committee on the 25th
September 2005[14] that the Legal Aid system would be best placed in the new Justice Department.[15] He further states that
responsibilities such as running of courts and tribunals should remain with the court service to become part of a new unified courts
and tribunals’ service.[16] In his evidence he states that new courts and tribunals service would be linked to or funded by a new
justice department.[17]

The NI Court Service director also highlights the relationship between the new court service and justice department could take on
a number of forms, and a possible form is that the Court Service could become an agency of the new department of justice.[18]

The Lord Chief Justice of NI has taken somewhat a different view to the proposed agency model. In his written evidence which
was submitted on 30 July 2007 to the Assembly and Executive Review Committee, he recommends that the Court Service should
be a non-ministerial department model such as the model in place in ROl and the proposed Scottish Court Service model.[19]

In his oral evidence to the Assembly and Executive Review Committee[20], the Lord Chief Justice suggests that there should be an
independent Board which would not deal with policy matters.[21] The Lord Chief Justice sets out that there should be
accountability measures in place such as accountability to the Executive for funding, a strategic plan produced by the Board which
would be submitted to the minister for approval, a requirement that the Board would report annually to the Minister, the Board
would agree with the Minister the staff numbers, grades and budget.[22] Finally, the Ministry of Justice would be represented on
the Board.[23]

1.8 Comments

Having outlined some of the suggested models, there are some key points that emerge. First, it could be argued that an agency
model could provide for greater efficiency and accountability as it would be more clearly and directly responsible to a Minister in
the Assembly. Conversely, the non-ministerial department model preferred by the Lord Chief Justice could ensure greater
independence than an agency model. However, this model would require legislation to reposition the Court Service as a non-
ministerial department, which may not be practical before devolution of justice matters in NI.[24]
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Section 2.0 - The Scottish Court Service (Scs)
This section outlines the following:
2.1 Legislative basis of the SCS;
2.2 Role of the SCS;
2.3 Accountability of the SCS;
2.4 Interaction of the SCS with the Public;
2.5 Court Structure within the SCS;
2.6 Organisational Structure of the SCS
2.7 Recommendations from the Agency Review (2005) of the Scottish Court Service;
2.8 Recent Developments.
2.1 Legislative basis of the Scottish Court Service

Ministers are responsible for the justice system in Scotland under the provisions in the Scotland Act 1998. They are answerable to
the Scottish Parliament for devolved functions, including the provision of an effective court structure.

2.2 Role of the Scottish Court Service

The SCS became an Executive Agency[25] in 1995. It has achieved recognition as the body which delivers services to Scotland’s
courts. It is held accountable for its effectiveness and it is the responsibility of the Ministers.

Its aim as set out in the initial Agency Framework Document, is to:[26]

Help secure ready access to Justice for the people of Scotland.

The SCS provides services to users of the Supreme and Sheriff Courts by clerking courts; supporting the judiciary; creating, storing
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and processing case records; fielding from public and professional user; providing technical and procedural advice; accepting
payments of fines and court fees; etc. The SCS also manages and develops the court estate and maintains the court buildings and,
through contractual arrangements, provides security, cleaning and catering facilities. Headquarters in Edinburgh provides a
number of corporate functions including the Chief Executive’s Office; IT; finance; purchasing; planning; human resources; estates;
and operational policy. The Office of the Public Guardian and Accountant of Court are included within the SCS.[27]

As was mentioned, the aim of the SCS is to help secure ready access to Justice for the people of Scotland. To achieve this aim, the
SCS has the following objectives:[28]

. To provide the staff and services required to meet the needs of the Judiciary and court users.
. To provide courthouses of appropriate size and quality.
. To implement and develop the Justice Charter for Scotland and the Scottish Court Service Statement of Charter Standards.

. To secure value for money and to manage the Agency’s resources efficiently, effectively and with due regard to value for
money.

2.3 Accountability of SCS

The Chief Executive is the administrative head of the SCS and is accountable to the Minister for Justice. The Agency is part of the
Scottish Executive Justice Department, the government department responsible for reporting to the First Minister on the
performance of the SCS.

2.4 Interaction of SCS with Public

The SCS has published a leaflet entitled Court Users Charter which is intended for all members of the public using the court
service. Amongst other information, this Charter provides guidance on what user’s can expect when they come to court, when
phoning a court or when writing to a court.[29] The SCS also has a complaints procedure dealing with complaints regarding a

member of the SCS staff.[30]

2.5 Court Structure within the Scottish Court Service

The SCS consists of the, Supreme Courts which are the Court of Session, the High Court of Justiciary, the Accountant of Court’s
Office and the Office of the Public Guardian. There are also Sheriff Courts which are divided into 6 regional Sheriffdoms.[31]

District Courts also make up another tier of the courts within the SCS. The administration of the District Courts is currently a local
authority responsibility, however the Criminal Proceedings etc (Reform) (Scotland) Act 2007 provides for the establishment of
justice of the peace courts in place of the current district courts. The SCS as an Agency is currently preparing to become
responsible for the District Courts.[32]

http://www.niassembly.gov.uk/assem_exec/2007mandate/reports/report22_07_08R_vol2.htm (230 of 294)02/04/2008 16:04:03



Welcome to the Northern Ireland Assembly

2.6 Organisational Structure of Scottish Court Service.

The SCS’s Headquarters consists of the Chief Executive and its secretariat plus 4 discrete Units that provide support to the
Supreme and Sheriff Courts and the Accountant of Court and Public Guardian. The 4 Units are outlined below.

. Operations and Policy Unit

This Unit drives the business planning processes of the Agency. It also promotes service quality throughout the
court system and liaises with the Justice Department on the operational implications of developments in criminal
and civil justice policy.

. Finance and Information Technology Unit

This Unit provides advice to the courts on budget management and is responsible for financial reporting and audit
issues. It is also responsible for developing and supporting new information technology initiatives in the courts and
offices. FITU incorporates the Electronic Service Delivery Unit which tasked with looking at how the Agency can
Improve its services to customers through e-enabled processes.

. Personnel and Development Unit

This Unit provides a comprehensive personnel and development service to SCS staff including personnel
management, developing training strategies and payroll processing. It develops employment policy and procedure
and supports operational managers in the areas training delivery.

. Property and Services Unit

This Unit manages the estate and is engaged in a programme of rebuilding or refurbishing those courthouses in
Scotland under direct SCS control. In addition, the Unit is responsible for developing Health and Safety and security.

The Management Board of the SCS currently comprises the 4 Directors of Units based in HQ and 4 operational Directors, chaired
by the Chief Executive. It is responsible both for setting the strategic direction of the Agency and for managing performance
towards those aims.[33] (Refer to Annex 3 for a diagram of the structure of the SCS).

2.7 Recommendations from the Agency Review (2005) of the Scottish Court Service

A review of the structure and governance of the SCS was established with Ministerial approval in June 2005. An important part of
the Review’s work was to consider whether the SCS should retain its status as an Executive Agency.[34]
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The Review considered a spectrum of possible roles for the SCS namely: abolition; privatisation; contracting out; status as a Non-
Departmental Public Body; merger with another public service and reversion to a Government Department. The arguments against
these options are detailed in the Review document published by the Scottish Government. (These have not been included in this
paper as they are beyond its scope).

With regard to the consideration of whether the SCS should retain its status as an Executive Agency, the Review recommended
that the SCS remain an Executive Agency.[35] However, it is worthy to note the Review does state:

This does not mean that there is no scope for change.[36]

The Review makes several recommendations for change regarding for example, the SCS and the Scottish Executive Justice
Department, the governance arrangements for the SCS and the relationship between the SCS and the Judiciary. With regard to the
relationship between the Judiciary and the SCS, the Scottish Executive published in February 2007, proposals for a Judiciary
(Scotland) Bill.[37] This was in response to a consultation paper published in February 2006, inviting views on proposals to

improve the justice system by modernising arrangements made for the Judiciary.[38]
2.8 Recent Developments

As was previously mentioned, the Scottish Executive has published proposals for a Judiciary Bill, which marks an important
development in the Executive’s ongoing programme to reform and improve Scotland’s justice system.

In February 2006 the Executive published a consultation paper inviting views on the proposals to improve Scotland’s justice system
by modernising the arrangements made for the judiciary, and strengthening their role in the system.[39] It is worthy of note that

the governance of the Court Service was not discussed in the consultation paper.[40]

In the proposals for a Judiciary Bill published in 2007, the Scottish Executive acknowledges there were some strong views in the
consultation on the link between the unification of the Judiciary and the governance of the Court Service. The Scottish Executive
states in the 2007 document:[41]

The view was that the Lord President should not take an overall responsibility for the efficient disposal of business in all courts
without having authority over the administrative support for those courts.

In response to these views the Executive has stated they have entered into more detailed discussion about how more judicial
authority over the Court Service would work in practice. It is further stated that the Executive is aware proposals to change the
way the Court Service is governed were not specifically consulted on and therefore would not wish to make changes without
consulting on this issue properly.[42]
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When the proposals for a Judiciary Bill were published in February 2007, discussions on the details on the governance of the Court
Service were continuing. However the Scottish Executive stated that a number of features have emerged as likely to have a place
in a revised governance model. They go further by welcoming thoughts on these features.[43] (For a more detailed outline of the

possible features of a revised governance model see Appendix 4).
2.9 Comments

Having outlined the current roles and responsibilities of the SCS, some key points emerge. First, the SCS as an Executive Agency of
the Justice Department has arguably allowed for greater accountability in that it is a separate entity from the Ministerial
Department. The senior management can focus exclusively on setting targets for service delivery, with the flexibility which Agency
status brings. For example, the Chief Executive may have greater freedom in determining the means by which those targets are
achieved.

Lessons also could be learnt from the way the Scottish Executive prepared for SCS becoming an Executive Agency. Before the
decision was made to make the SCS an Executive Agency, a feasibility study reviewed other possibilities. Many lessons may be
learnt, for example what methodology did the Executive employ to undertake this study; and who were the consultees.

Section 3.0 - The Court Service in the Republic of Ireland (ROI)
This section outlines the following:

3.1 Legislative basis of the Court Service in ROI;

3.2 Role of the Court Service in ROI;

3.3 Accountability of the Court Service in ROI;

3.4 Interaction of ROI Court Service with the Public;

3.5 Court Structure within Court Service in ROI;

3.6 Organisational Structure of the Court Service;

3.7 Comments

3.1 Legislative basis of the Court Service in ROI
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The legislation underpinning the Court Service in ROl is the Courts Service Act 1998.[44] This legislation established the Court

Service in 1999, as a result of a recommendation made in reports by the Working Group on Courts Commission that “there should
be established by statute as a matter of urgency an independent and permanent body to manage a unified court system”.[45]

3.2 Role of the Court service in ROI
The role of the Court Service in ROI includes the following:[46]

. Management of courts;

. Provision of support services to judiciary;

. Provision of information to public;

. Provision and maintenance of court buildings;
. Provision of facilities for court users; and

. Making proposals to Minister for Justice, Equality and Law Reform on matters of jurisdiction, business of courts and
procedural matters.

3.3 Accountability of the Court Service in ROI

The Court Service in ROl is funded by the State and is accountable to the Oireachtas through the Minister for Justice, Equality and
Law Reform.[47] It is also accountable to the Dail Public Accounts Committee for its financial spending.[48] The Minister is

responsible for legislation relating to the courts and is accountable to the Oireachtas for the performance of the Court Service.[49]
The Court Service reports to the Minister on an annual basis.[50]

3.4 Interaction of the Court Service with the Public in ROI

The Court Service in ROl has a Customer Services Charter.[51] The Charter is a statement relating to how the Court Services will

provide their services. The Charter is underpinned by principles such as ethics, professionalism, courtesy and equality and
diversity. The Charter includes information on correspondence with Court Service by telephone or writing, physical access to the
courts and a complaints procedure. The Charter outlines that they will make provisions for people who wish to conduct their
business in Irish.[52]

3.5 Court Structure within the Court Service in ROI

The court structure within the Court Service in ROl is a hierarchical structure and includes the Supreme Court, High Court, Central
Criminal Court, Court of Criminal Appeal, Circuit Court, Special Criminal Court and District Court. See Annex 6 for further details.
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3.6 Organisational Structure of the Court Service in ROI

. The organisational structure of the Court Service in ROI includes;
. The Board (See Annex 7 for Board Composition);[53]
. Committees of the Board;

. Audit Committee;

. Head of Internal Audit;

. Chief Executive Office;

. Director of Operations, Supreme and High Courts;

. Director of Human Resources;

. Director of Finance;

. Director of Reform and Development;

. Director of Information Technology;

. Director of Corporate Services;

. Director of Operations; Circuit and District Court.

For further details on organisational structure of the Court Service in ROI, see Annex 6.
3.7 Comments

The ROI Court Service model is an independent body, with accountability mechanisms as outlined in section 2.3. As an
independent body, it secures greater judicial independence which can be reflected in its Board composition, See Annex 6.

However, an observation on this Board model is that it is ‘lawyer heavy’ and it can be questioned as to how it can ensure greater
lay and ministerial involvement.

Section 4.0 - Potential Issues for Consideration

1. How could the composition of a Management Board for a future NI Court Service allow for lay involvement, ministerial
involvement and judicial involvement?

2. What functions would this Management Board have?

http://www.niassembly.gov.uk/assem_exec/2007mandate/reports/report22_07_08R_vol2.htm (235 of 294)02/04/2008 16:04:03



Welcome to the Northern Ireland Assembly

3. How would accountability be ensured in a future NI Court Service model?
4. How would judicial independence be secured in a future NI Court Service?

5. What would be the division of responsibilities between the future NI Court Service agency/ independent body and a new
Ministry of Justice for NI?

6. What can be learnt from Scotland and ROI in this area and can be reflected in any future consultation on a future NI Court
Service, for example economic implications?

Annex 1 - Outline of Current Court Structure within NI Court Service[54]

The House of Lords

The Court of Appeal

The High Court

County Courts The Crown Court
(including Family Care Centres)
(7 Divisions)
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(including Youth Courts and
Family Proceadings Courts)
(21 Petty Sessions Districts)

Coroners” Courts

The Enforcement of Judgments Office

Annex 2 - Current Organisational Structure of NI Court Service[55]
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Regional
Business
Manager
LCJ's
Office JAC LsC

Annex 3 - Outline of current SCS structure[56]

Annex 4 - Revised Governance Model

. The Scottish Court Service should be overseen by a non-executive board, chaired by the Lord President.

. Other directors on the board should have a range of different backgrounds and interests, including representatives of the
different levels of the Judiciary and a nominee from the Scottish Executive Justice Department.

. The Chief Executive would report to the Court Service Board, which would set overall policy for, and monitor the
performance of, the Court Service, taking account of strategic priorities agreed between the board and Ministers. Within
the framework set by the board, the Chief Executive would have delegated authority to take operational decisions.

. Resources would be allocated to the Court Service by Ministers in line with agreed strategic priorities, and subject to
approval by Parliament.

. The Chief Executive would be the accountability officer, in line with sections 14 and 15 of the Public Finance and
Accountability (Scotland) Act 2000, and would be required to report as appropriate to the Parliament and to Ministers on
the performance of the Court Service and it's used of public funds.

. From time to time, the Lord President, as Chair of the Court Service Board, might also provide an account of policy set by
the Board to Parliament.[57]

Annex 5 - Outline of Court Structure in ROI[58]
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Annex 7 - Organisational Structure of Court Service in ROI[59]
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Annex 8 - The Court Service Board Composition in ROI[60]

The Board

The Board of the Service consists of 17 peopla and is chaired by the Chief Justice or another judge of
the Suprerme Coutt nominated by himy'her. Section 11 of the 1993 Ad spedifies the composition of
the Board to be:

the Chief Justice or a Suprame Court udge nominatad by himyher

the President of the High Court or a judge of that court nominated by him/her

a judge of the Supreme Court elected by the ordinary Judiciary of that court

b ajudge of the High Coun eiected by the ordinary Judiciary of that court

the President of the Cirouit Court or 3 judge of that court nominated by himyher

a judge of the Circuit Cour slacted by the ordinany Judiciany of that court

the Presidant of the Distnct Court or a judge of that court nominated by him /her

a judge of the District Court elected by the ordinary Judidary of that court

a judge nominated by the Chief Justice in respedt of expertise in a spedfic area of count

w v W

busimess

the Chial Exacutive

a practising barrister nominated by the Chaibman of the Councll of the Bar of Irsland,

a pradiising solidtor nomirated by the President of the Law Sodety of eland,

an elected staff member,

b an officer of the Mirister for Justice, Bquality and Law Redorm,

b anomines of the Mnister representng consumers of the services provided by the courts,

b aromines of the lish Congress of Trade Unions and

¢ Anominee of the Minister, following consuliation, of 3 person with knowledge and expenence

L. s

in cormmans, finance or administration.
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[1] http://www.courtsni.gov.uk/en-GB/AboutUs/
[2] http://www.courtsni.gov.uk/en-GB/AboutUs/25th+Anniversary+Year/p_ay_Judicature_Act.htm
[3] Written Submission from Northern Ireland Court Service for Assembly and Executive Review Committee, Pg 1, para 1.

[4] See Northern Ireland Court Service (2007) “A Guide for users of the Northern Ireland Court Service: About the Court Service”,
Pg 2.

[5] http://www.courtsni.gov.uk/NR/rdonlyres/66AB4F4E-24D2-4512-884A-B8C5F7BDDD06/0/t_tp_corporateplan20052008.pdf
[6] Ibid, Pg 14.

[8] Ibid, Pg 8.

[9] Ibid, Pg 11.

[10] http://www.courtsni.gov.uk/NR/rdonlyres/6B3484D3-CDA2-41E9-BO3F-14C6B0760340/0/p_tp_Business_Plan20072008.pdf ,
Pg 10

[11] See NIO (2006) Devolving Policing and Justice in Northern Ireland: A Discussion Paper” and “Committee on Administration of
Justice (2006) “Change and Devolution of Criminal Justice and Policing in Northern Ireland: International Lessons”.

[12] See NIO (2006) Devolving Policing and Justice in Northern Ireland: A Discussion Paper” Pg 34
[13] Id

[14]Hansard Official Report, Assembly Executive Review Committee: Inquiry into the Devolution of Policing and Justice Matters, 25
September 2007,

[15] Ibid, Pg 4.

[16] Ibid, Pg 4.
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[17] Id
[18] Id
[19] Written submission to Assembly and Executive Review Committee on behalf of Lord Chief Justice Kerr, 30 July 2007, Pg 6.

[20] Opening Statement to the Assembly and Executive Review Committee: Inquiry into Devolution of Policing and Justice Matters,
2 October 2007

[21] Ibid , Pg 4
[22] Id
[23] Id
[24] Id.

[25] Executive Agencies are established by Ministers as part of Scottish Government departments (now called directorates), or as
departments in their own right, to carry out a discrete area of work. Agencies are staffed by civil servants.

[26] http://www.scotcourts.gov.uk/

[27] Agency Review of the Scottish Court Service, Scottish Executive Justice Department (January 2006) Pg, 5. http://www.
scotcourts.gov.uk/library/Agency_Review.pdf

[28] http://www.scotcourts.gov.uk/courtsadmin/scs.asp
[29] The Scottish Court Service “User’s Charter”, http://www.scotcourts.gov.uk/courtusers/charter/charter.pdf
[30] http://www.scotcourts.gov.uk/you_and_us/feedback.asp

[31] Scottish Court Service Corporate Plan 2005-2008, Pg 5 http://www.scotcourts.gov.uk/library/corporate/
corporateplan2005_2008.pdf
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[32] Agency Review of the Scottish Court Service, Scottish Executive Justice Department (January 2006) Pg, 51. http://www.
scotcourts.gov.uk/library/Agency_Review.pdf

[33] Ibid, Pg 52

[34] Ibid, Pg, 1.

[35] Ibid, Pg 25

[36] Ibid, Pg 25

[37] Proposals for a Judiciary (Scotland) Bill http://www.scotland.gov.uk/Resource/Doc/165568/0045075.pdf
[38] Ibid, Pg 3

[39] Ibid, Pg 2

[40] Some commentators did however mention it in their responses.

[41] Proposals for a Judiciary (Scotland) Bill, Pg 23 http://www.scotland.gov.uk/Resource/Doc/165568/0045075.pdf
[42] Ibid, Pg 23

[43] Id.

[44] Courts Service (2006) “Sustaining the Momentum: Strategic Plan 2005-2008” , Pg 10 http://www.courts.ie/Courts.ie/library3.
nsf/

[45] http://www.courts.ie/courts.ie/library3.nsf/WebPageCurrentWeb/38EBFD1D6667200980256D9F0048E59E?
OpenDocument&l=en

[46] Courts Service (2006) “Sustaining the Momentum: Strategic Plan 2005-2008” Ibid, Pg 10. http://www.courts.ie/Courts.ie/
library3.nsf/
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[47] Ibid, Pg 1.

[48] http://www.courts.ie/Courts.ie/library3.nsf/pagecurrent/39EE41AE3259894B80256DA90036F8BD?0pendocument&l=en
[49] 1d.

[50] Id.

[51] Court Service (2004) “The Customer Charter”.

[52] Ibid, Pg 4.

[53] The Functions of the Board are to determine policy relating to service and oversee implementation of policy by Chief
Executive, see Courts Service (2006) “Sustaining the Momentum: Strategic Plan 2005-2008” Pg 31.

[54] Diagram taken from Northern Ireland Court Service (2003), “A Guide for Users of the Northern Ireland Court Service: About
the Court Service”, p15

[55]Diagram taken from http://www.courtsni.gov.uk/NR/rdonlyres/8E2F9559-D96D-4D2F-B64E-7AE639EE4550/0/
organisational_chart.pdf

[56] Please note this is a diagram of current arrangements and not the proposed arrangements. Diagram Taken from Scottish
Court Service: Annual Report and Accounts 2004-2005.

[57] Proposals for a Judiciary (Scotland) Bill http://www.scotland.gov.uk/Resource/Doc/165568/0045075.pdf
[58] Diagram taken from “Sustaining the Momentum: Strategic Plan 2005-2008” ,Pg 30.
[59]1bid, p32

[60] Ibid, Pg 31.

Supplemental Briefing Paper:
Policy Responsibilities of the Court

http://www.niassembly.gov.uk/assem_exec/2007mandate/reports/report22_07_08R_vol2.htm (245 of 294)02/04/2008 16:04:03



Welcome to the Northern Ireland Assembly

Services in Northern Ireland, Scotland
and the Republic of Ireland.
30 October 2007

Introduction

This supplemental briefing is prepared for Members of the Assembly and Executive Review Committee to facilitate their
consideration of court service policy making responsibilities, in their inquiry into the devolution of policing and justice matters in
Northern Ireland (NI). Section 1.0 of this supplemental briefing provides some information on current policy making responsibilities
of the NI Court Service and furthermore provides some views on policy making responsibilities in future Court Service
arrangements in NI, after the devolution of policing and justice. Section 2.0 provides information on policy making responsibilities
in the current Scottish Court Service (SCS) model and in future governance arrangements of the SCS. Furthermore, section 2.0
also considers policy making responsibilities in the existing Court Service model in the Republic of Ireland (ROI). Section 3.0
outlines concluding comments and identifies potential key issues arising from the previous sections.

1.0 Policy making responsibilities in N1
1.1 Existing Court Service responsibilities relating to policy in Northern Ireland
The Court Service advises the Lord Chancellor on policy and legislation relating to his ministerial responsibilties in NI such as:[1]

. Responsibility for Legal Aid;

« Judicial and Quasi Judicial Appointments;

. Matters affecting the provision of legal service to the public;
. Deciding the statutory framework for the structure; and

. Jurisdiction and operation of the courts in NI.

1.1.2 A Discussion on responsibilities relating to policy in future Court Service arrangements.

In its discussion paper on the devolution of policing and justice matters in NI,[2] the NIO supported the view that the Court
Service would become an executive agency of a future Department of Justice, headed by a Chief Executive.[3] The NIO indicated

in its discussion paper that consideration would need to be given as to whether the Agency would continue to provide policy and
legislative support, or whether these functions would be transferred to the core Department of Justice.[4]

The NIO has also indicated in their discussion paper, that responsibilities for legal aid policy and funding and the Northern Ireland
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Legal Services Commission, (which are currently the responsibility of the Lord Chancellor through the Northern Ireland Court
Service), will transfer to the Northern Ireland Minister for Justice.[5]

The Lord Chief Justice, in his oral evidence to the Assembly and Executive Review Committee suggested that the Court Service
should be a body at arms length from the government under a Board chaired by the Lord Chief Justice.[6] The Lord Chief Justice
indicated that the Board in his proposed model would not deal with policy, which would be a government responsibility. However
the Lord Chief Justice states that the Board would produce a strategic plan with key objectives, outputs and strategies including on
the use of resources.[7]

2.0 Policy making responsibilities of the SCS and Court Service in ROI

2.1 Policy making responsibilities of SCS

The Scottish Justice Department is the parent Department of the SCS and has responsibility for policy matters affecting the justice
system in Scotland. A number of divisions within the Justice Department have responsibilities which bring them into contact with
the SCS on a regular basis. Due to this close working relationship, one of the responsibilities of the SCS is to maintain good
working relationships with the Justice Department.[8]

More specifically, the Director of Operational Policy and Planning who is a member of the SCS Management Board, is responsible
for liaising with the Justice Department on the operational implications of legislative change.[9] Douglas Osler, formerly HM Senior

Chief inspector of Education in Scotland, stated in the external review on the structure and effectiveness of the SCS:[10]

The Department’s responsibility for policy which affects the capacity of the SCS to deliver its services means that policy decisions
must be informed by the technical expertise of the SCS. It is therefore important that the SCS is involved at what policy staff call
the ‘design and build’ stage and that they can also raise at a senior level matters which come to their notice through operational
experience which could be useful to policy makers.

There are no definite and detailed proposals on a revised court service model. However, one of the features of the revised
governance model of the SCS in the proposals for the Judiciary (Scotland) Bill is:

The Chief Executive would report to the Court Service Board, which would set overall policy for, and monitor the performance of,
the Court Service, taking account of strategic priorities agreed between the board and Ministers. Within the framework set by the
board, the Chief Executive would have delegated authority to take operational decisions.[11]

The preliminary comments in the Draft Judiciary Scotland Bill paper therefore indicate that the Scottish Court Service Board would
determine policy for the Court Service, taking account of any priorities agreed between the Board and Ministers. The Scottish
Executive plans to flesh out these details once consultations are complete.[12]
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2.2 Policy making responsibilities of Court Service in ROI

In ROI, the Courts Service has the following functions under the Courts Service Act 1998:[13]

. To manage the courts;

. To Provide support Services for the judges;

. To provide information on the courts system to the public;
. To Provide, manage and maintain court buildings;

. To provide facilities for the users of the courts.

The Courts Service Act 1998 establishes a Board to oversee the Courts Service. The functions of the Board are to consider and
determine policy in relation to the service and to oversee the implementation of that policy by the Chief Executive.[14]

In carrying out its functions the Board “shall have regard to the resources of the service for the purposes of such performance and
the need to secure the most beneficial, effective and efficient use of resources’[15]. The Board also has to have regard to

government or ministerial policy or objectives relating to functions of the court service.[16]

2.0 Concluding Comments and Potential Issues for Consideration

The existing Court Service in NI does not have a policy making role, however it provides the Lord Chancellor with policy and
legislative advice in discharging his ministerial responsibilities.

The proposed SCS and existing ROl models suggest that a Court Service Board makes policy in relation to the functions of the
Court Service. However, under both models, the Board in making policy must consider any Government or Ministerial policy or
objective (ROI), or any priorities agreed with the Minister (Scotland).

Some potential key issues arising from the previous sections are:

1. In relation to policy areas such as Legal Aid, Northern Ireland Legal Services, Judicial Appointments or Court Operations, who
will have responsibilities for making policy in these areas? Policy making responsibility might lie with a Minister, or, for example, a
Court Service Board (in respect of court operations).

2. What arrangements should be put into place to ensure that the policymaker is accountable to the Assembly?
3. Who will have responsibilities for offering policy advice in these areas?
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4. Are there lessons to be learnt from the proposed SCS model or the ROl model that can be reflected in consultations on policy
making responsibilities in future Court Service arrangements?

[1] See written response on behalf of the Court Service to the Assembly and Executive Review Committee’s Inquiry into Policing

and Justice Matters, Para 2 and Guide for Users of the NI Court Service, Pg 2,http://www.courtsni.gov.uk/NR/rdonlyres/C93FEE18-
4396-4410-BC5D-479DBC8789DA/0/p_ucs_aboutthecourtservice.pdf

[2] NIO (2006) Devolving Police and Justice in Northern Ireland: A Discussion Paper.
[3] Ibid, Pg 34.

[4] 1d

[5] Id.

[6] See Introductory Remarks made by the Lord Chief Justice to the Assembly and Executive Review Committee’s Inquiry into the
Devolution of Policing and Justice Matters, Tuesday 2 October 2007.

[7] Ibid, Pg 4.

[8] Annual Report and Accounts of the Scottish Court Service 2005/06, Pg 3. http://www.scotcourts.gov.uk/library/annual_reports/
docs/annualreport0506.pdf

[9] Ibid, Pg 22.

[10] Agency Review of the Scottish Court Service, January 2006 Pg 31. http://www.scotcourts.gov.uk/library/Agency_Review.pdf
[11] Proposals for a Judiciary (Scotland) Bill 2007, Pg 23

[12] Ibid, Pg 25

[13] The Courts Service Act 1998, S.5

[14] The Courts Service Act 1998, S 13 ,see the following link http://www.courts.ie/Courts.ie/library3.nsf/
(WebFiles)/53B3A30B19BC8AA580256DA60054A032/$FILE/Courts%20Service%20Act%2C%201998.pdf
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[15] 1d.
[16] Id.

Briefing Paper:
Court Service and Public Prosecution Models in England and Wales and Northern
Ireland
1 November 2007

Introduction

This briefing is prepared for Members of the Assembly and Executive Review Committee, to facilitate their understanding of both
the Court Service and Crown Prosecution Service (CPS) in England and Wales and to compare these with proposals for change to
the Northern Ireland (NI) Court Service and the Public Prosecution Service in NI (PPSNI), in view of possible devolution of Policing
and Justice to NI.

Section 1.0 of this briefing provides information on the Court Service in England and Wales, outlining the basic information, for
example, the role and organisational structure of the Court Service.

Section 2.0 outlines background information on the CPS in England and Wales, and as in the previous section, outlines basic
information such as the role and organisational structure of the service.

Section 3.0 concerns the NI Court Service and the PPSNI. This section sets out background information such as the role and

organisational structure of both services and sets out some of the proposals for future governance arrangements in relation to
both.

Section 4.0 identifies potential issues arising from the previous sections which the Committee may wish to consider.
Section 1.0 -The Court Service in England and Wales
This section outlines the following:

1.1 Legislative basis of the Court Service in England and Wales;
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1.2 Role of the Court Service;

1.3 Accountability of the Court Service;

1.4 Organisational Structure and governance arrangements of the Court Service.

1.1 Legislative Basis of the Court Service in England and Wales

The Legislative basis of the Court Service in England and Wales can be found in the Courts Act 2003. This legislation states that:

The Lord Chancellor may appoint such officers and other staff as appear to him appropriate for the purpose of discharging his
general duty in relation to the courts.[1]

The Court Service became an executive agency of the Department of Constitutional Affairs in 2005, which became the Ministry of
Justice in May 2007.[2]

1.2 Role of the Court Service of England and Wales

The Court Service is responsible for managing Magistrates’ Courts, the Crown Court and County Courts in England and Wales. The
Court Service is also responsible for managing the Royal Courts of Justice, in which the majority of High Court and Court of Appeal
cases are heard.[3]

1.3 Accountability

The Lord Chancellor (who is also the Minister for Justice) is accountable to Parliament for the Court Service.[4] The Lord

Chancellor is under a duty to ensure that there is an efficient and effective system to support the carrying on of the business of
the Supreme Courts, the County Courts and Magistrates’ Courts and provision of appropriate services.[5] The Lord Chancellor must

prepare and lay before both Houses of Parliament an annual report as to the way in which he has discharged his general duty in
relation to the courts.[6] There are formal meetings on an annual basis between Ministers and the Court Service to discuss the

agency’s performance and plans.[7]

The Chief Executive of the Court Service is responsible to the Lord Chancellor through the Permanent Secretary for the “effective,
efficient and economic day to day management of the agency”.[8] The Chief Executive may be summoned to appear before the

Committee for Public Accounts concerning their accounting officer responsibilities.[9] The Chief Executive’s other responsibilities
include:[10]

. Advise on the implications of strategic performance information;
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. Advise on the funding and resources required by HMCS, to meet their agreed outcomes;

. Support HMCS to ensure the agency effectively supports the delivery of Ministry of Justice’s (formerly DCA) objectives and
PSAs;

. Ensure that HMCS has the delegations and authorities necessary for effective delivery and continuous improvement;
. Establish the agency’s national policies and business strategy;

. Set and monitor a challenging performance framework;

. Be a member of the Corporate Board;

. Establish the framework for allocation of resources to local areas and then allocate resources within the agency’s overall
spending framework;

. Ensure that strong partnerships are established with the judiciary and magistracy at all levels and that their judicial
independence is respected by the agency;

. Ensure that appropriate relationships are established with the Courts Boards to take account of their views;
. Ensure regularity and propriety in the handling of public funds by the agency;

. Establish sound risk management and corporate governance practices;

. Ensure that audited accounts are prepared and then sign them;

. Ensure the quality of services provided and operate an effective complaints procedure; and,

. Ensure that the recommendations of the Constitutional Affairs Select Committee, the Committee for Public Accounts and
other parliamentary committees accepted by Government and notified to the Chief Executive are put into effect and
provide regular reports to the Permanent Secretary on progress on compliance.

1.4 Organisational Structure and governance arrangements of the Court Service

The Court Service is structured around 25 areas, operating within seven regions.[11] Each area has a director who reports to one
of the seven regional directors and a courts board.[12] This courts board is designed to be a regional forum, in which local people
can be consulted on local courts operational matters.[13]

The Court Service consists of directors who have responsibility for policy and service delivery.[14] These directors form a
Management Board, which also includes the Chief Executive, regional directors and non executive members.[15] For further details

on the management structure and Board composition of the Court Service, see Annexes A and B. Other governance structures of
the Court Service, alongside the Board include the Corporate Governance Branch, an Internal Audit Branch and an Audit
Committee.[16]

Section 2.0 - The Crown Prosecution Service (CPS) in England and Wales
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This section outlines the following:

2.1 Legislative basis of the CPS;

2.2 Role of the CPS;

2.3 Accountability of CPS;

2.4 Organisational Structure and governance arrangements of the CPS.

2.1 Legislative Basis

The CPS is the principal prosecuting authority for England and Wales.[17] The legislative basis of the CPS is the Prosecution of
Offences Act 1985.[18] The legislation sets out the constitution and functions of the CPS.

2.2 Role
The CPS is an independent prosecuting authority and its role includes:[19]

. Advising the police during the early stages of investigations;
. Determining the appropriate charges in all but minor cases;
. Keeping all cases under continuous review and decides which cases should be prosecuted,;

. Preparing cases for prosecution in court and prosecutes the cases with in-house advocates or instructs agents and counsel
to present cases; and

. Providing information and assistance to victims and prosecution witnesses.
2.3 Accountability

The Attorney-General is accountable to the UK Parliament for the CPS.[20] The Attorney General has a statutory duty to

superintend the discharge of the duties of the Director of Public Prosecutions (DPP, head of the CPS), the Director of the Serious
Fraud Office and the Director of the Revenue Customs Prosecutions Office. The Attorney General also oversees the functions of the
Director Public Prosecutions (DPP) for Northern Ireland.[21]

The idea of superintendence by the Attorney General of the Director of Public Prosecutions is explained as:
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“setting the strategy of the organisation; responsibility for the overall policies of the prosecuting authorities, including prosecuting
policy in general; responsibility for the overall effective administration of those authorities; the right for the Attorney General to be
consulted and informed about difficult, sensitive and high profile cases; but not, in practice, responsibility for every individual
prosecution decision, or for the day to day running of the organisation.”[22]

The Director of the CPS is accountable to the Attorney-General and is under a statutory duty to make an annual report to the
Attorney General on the discharge of his functions.[23]

2.4 Organisational Structure and governance arrangements

The CPS is headed by the Director of Public Prosecutions (DPP) whose responsibilities include prosecution, legal issues and criminal
justice policy.[24] The organisations structure also includes a Chief Executive who is responsible for running the CPS on a day to

day basis, human resources, finance, business information systems and business development. The CPS consists of 42 areas, each
of which is headed by a Chief Crown Prosecutor. For further details on organisational structure and governance arrangements, see
Annex C.

3.0- The Court Service and Public Prosecution Service in NI

This section outlines the following:

3.1 Existing structure in NI Court Service;

3.2 Proposed Changes to the NI Court Service;

3.3 Existing Structure in PPSNI;

3.4 Proposed Changes to the PPSNI.

3.1 Existing organisational and governance structure in NI Court Service

As highlighted in a previous briefing paper on the NI Court Service, the organisational structure consists of a Director,
management board, finance directorate, policy and legislation, public funded legal services, courts operations and tribunal reform.
The composition of the management board includes the head of operations, the head of policy and legislation, the finance director,
the head of public funded services, the head of tribunal reform and a non-executive member.[25] For further detail on

organisational structure, see Annex D. Also as highlighted in the previous paper, the NI Court Service is an independent body,
separate from the NI Civil Service, and is accountable to the UK Parliament through the Lord Chancellor.
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3.2 Proposed Changes to the NI Court Service

As discussed in a previous briefing paper on the NI Court Service, the UK Government states that it supports the view of the
Review of The Criminal Justice Review that the NI Court Service should become an executive agency of a Department of Justice,
headed by a Chief Executive.[26] The UK Government have proposed that the agency will provide administrative support for the

Courts in NI, but further consideration needs to be given as to whether it should continue to deliver policy and legislative support,
or whether these functions would transfer to the core Department of Justice.[27]

3.3 Existing structure of the PPSNI

3.3.1 Legislative basis of PPSNI

The PPSNI was established on 13 June 2005 and its legislative basis is the Justice (Northern Ireland) Act 2002.[28] The legislation
defines the PPSNI and sets out its statutory duties and commitments.[29]

3.3.2 Role of the PPSNI

The PPSNI is the principal prosecuting authority in Northern Ireland, taking decisions as to prosecution in cases investigated by the
police. It also considers cases initiated and investigated by statutory authorities such as HM Revenue and Customs.[30]

3.3.3 Accountability of PPSNI

The Director of the PPSNI discharges his functions under the superintendence and directions of the Attorney-General.[31] The

current position is that the Attorney- General holds two posts, the Attorney General for England and Wales and the Attorney
General for NI.[32]

3.3.4 Current Organisational and Governance Structure of PPSNI

The PPSNI is headed by the Director of Public Prosecutions for NI and there is a Deputy Director who has the same functions but
exercises them under the direction of the Director. Both posts are statutory appointments and are appointed by the Attorney
General of NI.[33] The staff of the PPSNI is composed of civil servants who are recruited by the Department of Finance and

Personnel.[34] They are also attached to the Northern Ireland Office (N10).[35] Funding for the service is provided by the
Secretary of State for NI.[36] The organisational structure includes the PPS Management Board, chaired by the Director and

consists of the deputy director, two senior assistant directors and two non—executive members. The Management Board supports
the Director in the leadership of PPSNI and in reaching decisions regarding the development and implementation of strategy and
governance of the service.[37] For further details on organisational structure of the PPSNI, see Annex E.
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3.4 Proposed Changes to the PPSNI

The UK Government has proposed that, after the devolution of justice matters, a new Attorney General for NI will be created. The
new Attorney General of NI will be appointed by the First and Deputy First Minister, subsequent to consultations with the Advocate
General.[38]

Other proposed changes by the UK Government in relation to the PPSNI after devolution includes:[39]

. The Director’s relationship with the Attorney-General for NI will be one of consultation;

. The Attorney General for NI will have no power of direction or superintendence over PPSNI, whether in individual cases or
matters of policy;

. The Attorney General for NI will appoint the Director and Deputy Director of Public Prosecutions;

. The Director will be required by the Attorney General for NI to prepare an annual report on the exercise of his functions,
which will be published and laid before the Assembly;

. The Director will be required to answer to the Assembly only in relation to finance and administration matters;

. The UK Government will put forward a concordat on the core principles of the independence and impartiality of the PPSNI,
which would be agreed with the Northern Ireland Executive before devolution.

The UK Government has also proposed to create a post of Advocate General for NI, to take on some the Attorney-General’s or
Director of Public Prosecutions’ responsibilities which are excepted and will not be devolved.[40] These are matters relating to

national security such as certification of scheduled offences.[41] It is proposed that the same person who serves as the Attorney
General for England Wales will fulfil this role.[42]

The Director of the PPSNI, Sir Alistair Frazer, suggested in his evidence to the Assembly and Executive Review Committee that the
legal status of the PPSNI might best be served as a non ministerial department, which would protect the independence and
accountability of the service.[43] However in relation to the funding of PPSNI, the Director of the Service suggests that the PPSNI

should be placed with the Office of the First and Deputy First Minister (OFMDFM), as OFMDFM will appoint the Attorney General
for NI, publish his report, and provide his funding, office and staff.[44]

4.0 Potential Issues for Consideration
Arising from these sections, the Assembly and Executive Review Committee may want to consider the following:

1 How to secure a Court Service and a Public Prosecution Service for NI that best serve the values of independence, accountability
and efficiency?
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2 What should be the relationship of the Court Service to any devolved Minister for Justice? Should the Court Service be
accountable to the Minister or to an independent Board?

3 If there is to be an independent Board for the Court Service, how is the accountability of the Court Service to the Assembly to be
provided for?

4 What should be the relationship of Public Prosecution Service to the Attorney General for NI? The UK Government proposes that
the relationship be one of consultation only, and not include superintendence by the Attorney General for NI.

5 If the PPSNI is not accountable to the Attorney General for NI, what shall be its relationship to the Assembly? The UK
Government proposes that an annual report would be laid before the Assembly, and the Director of the PPSNI would answer
questions in the Assembly but only on finance and administration matters.

6 What will be the relationship of the PPSNI to the proposed Advocate General for NI?
7 Which Department should have responsibility for providing funding to the Court Service and the PPSNI?

8 Are there lessons that can be reflected in future consultations on the NI Court Service and PPSNI from England and Wales,
Scotland and the Republic of Ireland (ROI)? (See previous briefing paper on court service models in Scotland and ROI.)

Annex A - Organisational Management Structure of the Court Service In England and
Wales[45]
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Annex B- Court Service Board Composition in England and Wales[46]

HMCS Board

The HMCS Board is resporsible for determining strategy and for
ensunng its achievermnent through effectrve planning. The members
of the Board are as follows:

Sir Ronald De Wit Chief Executive and Chairman

Dorothy Brown

(from |8 September 2006)  HR Director for HMCS

Philip Lloyd Resources Director

Mark Ormerod CB Director, Civil, Family and
Customer Services

(Clare Sumner CBE Director of Crime and Strategy

Neil Ward Chief Operating Officer

Faith Boardman

(from | Apnl 2007) MNon Executive Board Member

Kewin King

(from | Apnl 2007) MNon Executive Board Member

Lord Justice Leveson

(from | January 2007) MNon Executive Board Member

Kenneth Ludlam

(from | Apnl 2007) MNon Executive Board Member

Mee Ling Ng OBE Non Executive Board Member

Magme Semple OBE

(from | Apnl 2007) MNon Executive Board Member
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Annex C- Organisational Structure of CPS in England and Wales[47]

CPS Management Structure
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Annex D-Current Organisational Structure of NI Court Service[48]

Director
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Court Funds Civil Sponsorship HRU
. Information
Audit Service
Judicial
Procurement Services
Group
LCJ's
Office JAC LSC

MB
Secretariat

Court
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Business
Operations

BCC
Business
Manager
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Business
Manager

Enforcement
Business
Manager
Regional
Business
Manager

Annex E- Current Organisational Structure of PPSNI[49]
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[1] The Courts Act 2003, S.2 (1), http://www.opsi.gov.uk/acts/acts2003/ukpga_20030039 en_3

[2] HMCS, “Working together; Annual Report and Accounts, 2006-2007”, Pg 1 http://www.hmcourts-service.gov.uk/cms/files/
HMCSAnnualReportAndAccounts-2006-07.pdf

[3] Ibid, Pg 25.

[4] HMCS, “Her Majesty’s Court Service Framework Document”, Pg 13. http://www.hmcourts-service.gov.uk/cms/files/
framework_document_final.pdf

[5] Courts Act 2003, S.1(1).

[6] lbid , S. 1(4)
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Introduction

The constitutional changes reflected in the Constitutional Reform Act 2005 (“CRA™), in particular the displacement of the Lord
Chancellor as the Head of the Judiciary and the creation of a Supreme Court, led to new interest in the judiciary as an institution
and in the issue of the accountability of judges and the judiciary.

Both individual judges and the judiciary as a branch of the state are subject to a number of forms of accountability which are not
incompatible with their individual and institutional independence. These are, however, not always understood: nor are the
necessary limits to judicial accountability required to protect that individual and institutional independence.

So in what sense, if any, are they “accountable”, and to whom?

The forms of accountability and their limits are discussed below. The limits result from the acknowledged need in a democracy for
an independent and impartial judiciary which is free from improper influence.

Individual judges and the position of the judiciary as a branch of the state:

In the past, attention has primarily been focussed on the position of individual judges. There was almost no consideration of the
position of the judiciary as an institution. The reason for this was that the Lord Chancellor, as the Head of the Judiciary, was
responsible through Parliament to the public for the overall efficiency of the justice system. Accountability was thus achieved
through the ordinary channel of ministerial responsibility.[1] There was little need for the consideration of the position of the
judiciary as an institution separately from the position of the Department and Minister responsible for the justice system. This has
now changed.

The respective responsibilities of the Lord Chancellor and the Lord Chief Justice:
The present position, as now more clearly demarcated by the CRA and the Concordat, is:-

. The Lord Chancellor remains responsible through Parliament to the public for the funding of and the provision of the
administrative system for the courts pursuant to Part 1 of the Courts Act 2003. In particular, pursuant to section 1 the Lord
Chancellor is responsible for ensuring “that there is an efficient and effective system to support the carrying on of the
business of” the courts, that is the provision and allocation of resources for the court service and the judiciary, and for the
education and training of the judiciary. The Lord Chancellor is also responsible for setting the framework for the
organisation of the court system, including functional and geographical jurisdictional boundaries.

. The Lord Chief Justice is responsible for deployment of individual members of the judiciary, the judicial business of the
courts (including the allocation of work within the courts), and the well-being, training and provision of guidance for the
judiciary.

. There is concurrent responsibility for some matters, for example appointment of Presiding Judges and discipline.
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Responsibility for other matters is allocated to either the Lord Chancellor or the Lord Chief Justice, but subject to a duty to
consult the other.

This requires there to be a working relationship between the Lord Chancellor and the Lord Chief Justice.

The accountability of individual judges and of the judiciary as an institution, a branch of the state is considered below. Under
current legislation the position of tribunal judges differs from that of the judiciary and their position is not considered.

Issues and principles

There are three issues: what is meant by “accountability”, and for what and to whom should individual judges and the judiciary as
an institution be accountable.

What is meant by “accountability”?

Accountability was once seen as part of a command and control relationship. Today, however, the concept is more fluid including a
number of practices which explain, justify and open the area in question to public dialogue and scrutiny. The difference is captured
by Professor Vernon Bogdanor’s distinction between “sacrificial” and “explanatory” accountability.[2] The former involves taking
the blame for what goes wrong, and forfeiting one’s job if something goes seriously wrong. The latter involves giving an account
of stewardship, for instance, in the case of ministers to Parliament and to the electorate.

It is generally accepted that, save in accordance with the Act of Settlement 1701, judges cannot be held accountable either to
Parliament or to the executive in the sacrificial sense and that they cannot be externally accountable for their decisions. Such
accountability would be incompatible with the principle of the independence of the judiciary. But, save for the House of Lords, they
are held to account by higher courts hearing appeals, and (save where the issue is one of EU law) it is open to Parliament to
legislate in order to reverse the effect of a decision or body of doctrine. Moreover, the duty to give reasons for decisions is a clear
example of “explanatory” accountability which assists transparency and scrutiny by the other branches of the state and the public
(as well as facilitating appeals).

Some consider that a judge cannot be both independent and externally accountable, and that even “explanatory” accountability is
incompatible with or a danger to judicial independence. The late Lord Cooke of Thorndon argued that “... [jJudicial accountability
has to be mainly a matter of self-policing; otherwise, the very purpose of entrusting some decisions to judges is jeopardised”.[3]

In relation to the judiciary of England and Wales, it is suggested that the position now is that there are a number of practices
which can be understood as forms of accountability in one or other of the senses of that term. They and their limits are discussed
in the paragraphs below. It is suggested that their limits stem from the requirements of the principle of judicial independence.

For what should individual judges and the judiciary as an institution be accountable?
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Once there is recognition that some practices which fall within the broad and amorphous meaning now given to the term
“accountability” are not incompatible with the independence of individual judges and the judiciary, the question arises as to what
these are and for what the judiciary should be accountable.

In answering this question the following five principles are of central importance:
a. The nature and form of accountability depends on the responsibilities and conduct of the individual or the group.

b. The vital importance of the independence of individual judges and the judiciary as a body, now recognised by section 3 of the
CRA, follows from the judiciary’s core responsibility as the branch of the state responsible for providing the fair and impartial
resolution of disputes between citizens and between citizens and the state in accordance with the prevailing rules of statutory and
common law.

c. Neither individual judges nor the judiciary as a body should be subject to forms of accountability prejudicing that core
responsibility.

d. Within the resources provided, and subject to the areas for which there is shared responsibility with the Lord Chancellor, the
responsibility of the Lord Chief Justice for deployment of individual judges, the allocation of work within the courts, and the well-
being, training and guidance of serving (full and part-time) judges, mean that the judiciary is responsible for:-

i. An effective judicial system, including the correction of errors;
ii. Training judges in the light of changes in law and practice; and
iii. 1dentifying and dealing with pastoral, equality, and health and safety issues concerning serving judges.

The Lord Chancellor and the Lord Chief Justice share responsibility for the provision of a complaints and disciplinary system to
identify and deal with issues of competence, misconduct, and personal integrity.

e. Within a common law system the judiciary is responsible for the interpretation of statutes and the development of the non-
statutory principles embodied in case-law. This is done by the system of precedent and incremental development of the principles
of law, in particular by appellate courts.

Comments on these principles:

“a”: This follows from the proposition that one cannot properly be made accountable for that for which one is not responsible.
Accordingly, for example, notwithstanding the extent of judicial representation on the Judicial Appointments Commission, it is the
Commission and not the judiciary which is responsible for and therefore accountable for appointments and it is the Lord Chancellor
who is responsible for and therefore accountable for providing resources for the courts and the judiciary. For this reason, issues of
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accountability concerning the appointment process and the resourcing of the courts are not discussed.

“b”: Judicial independence is not an absolute concept and there are many formulations of it.[4] There is, however, general
agreement that the minimum requirements are that the judiciary is impartial, that its decisions are accepted, that it is free from
improper influence, and that it has jurisdiction, directly or by way of review, over all issues of a justiciable nature so that it is
capable of rendering justice on all issues of substantial legal and constitutional importance.[5]

“c”: The executive, legislative and judicial branches of the state should show appropriate respect for the different positions
occupied by the other branches (see e.g. the Commonwealth’s Latimer House Principles). The need for appropriate respect for the
different positions occupied by others also applies to respect for and by the media. The branches of the state should respect the
importance in a democratic society of vigorous scrutiny by the media, and the media should recognise the positions of and
restrictions on the branches of the state, including the judiciary. The limits of what it is proper for judges to say to Parliamentary
Committees, Ministers, the media, or in lectures, follow from the need to safeguard the core constitutional responsibility of the
judiciary. The corollary should be that government ministers, Members of Parliament, and the media should also respect the need
to safeguard and to avoid prejudicing or corroding this core responsibility. That should limit what it is appropriate to say to or
about judges and individual decisions.

“d”: The structure of the system including the appellate process and the process for making complaints about the conduct of
judges is determined by statute and regulation and, in the case of complaints and discipline, by the Concordat.[6] The appropriate

forms of accountability are thus in part identified by those instruments. To furnish information about court process, delays,
workloads, training, appeals, complaints, lack of integrity and misconduct and equality issues to Parliament and the public is an
appropriate way of explaining, justifying and opening these areas to public examination and scrutiny. It can also identify the
boundary between the respective responsibilities of the judiciary (for the business of the courts) and of the Lord Chancellor (for
resourcing the courts) and HMCS (for providing court buildings and court staff). To voluntarily offer what is a form of “explanatory
accountability for the matters which are the responsibility of the judiciary set out in “d” is not inconsistent with the requirements of
judicial independence.

“e”: One of the justifications for two levels of appeal (to the Court of Appeal and then to the House of Lords) is the particular
responsibility of the judiciary in a common law system for developing the law.

To whom are individual judges and the judiciary accountable?
Four forms of accountability are considered:-
. Internal accountability to more senior judges or courts by way of (a) the system of appeals against judicial decisions, and

(b) procedures for dealing with complaints about the conduct of judges,

. External accountability to the public by way of amenability to scrutiny in particular by the media, but more widely by civil
society,

. Accountability to the executive branch of the state (the government), and
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. Accountability to the legislative branch of the state (Parliament).

These forms of accountability overlap. For instance, the appeal and complaints processes provide both internal accountability and
accountability to the public, and the giving of evidence to legislative committees provides direct accountability to Parliament and
indirect accountability to the public.

The accountability of individual judges
Accountability to the executive of the state:

Under the Act of Settlement 1701 and subsequent legislation (currently the Supreme Court Act 1981, section 11(3) as amended by
the CRA) judges of the High Court and the Court of Appeal hold office during “good behaviour”. This protection was given to
protect judges against the power of the executive. These judges are not individually accountable to the executive in their capacity
as such in either the “sacrificial” or the “explanatory” senses. It is axiomatic that safeguards on their tenure are a vital part of the
independence of the judiciary.

That is not to say that the executive in the form of the Lord Chancellor has no role to play in the consideration of complaints and
disciplinary proceedings made against judges. Such accountability, however, is subject to the limits set out in the CRA and the
Concordat. The fundamentally important requirement is that the Lord Chancellor and the Lord Chief Justice have to agree before a
judge is removed or disciplined in some other way. The fact that both have a role ensures that the independence of an individual
judge is not improperly infringed, either by the executive, or internally by another member of the judiciary.

Accountability to the legislative branch of the state:

As has been stated, both Houses of Parliament have the power, originating in the Act of Settlement, to petition the Queen for the
removal of a judge of the High Court and the Court of Appeal, i.e. the ultimate form of accountability. It has not been exercised in
modern history.

Turning to other forms of accountability, subject to a rule (“the sub judice rule”) preventing the discussion of ongoing cases, the
decisions and conduct of individual judges may be mentioned in debates in either House. This, however, does not mean that
judges are accountable to Parliament for their decisions in particular cases, save insofar as Parliament may legislate to reverse the
effect of a decision (on which see below). Accountability for their decisions is incompatible with judges’ necessary independence.

Individual judges may also be invited to give evidence to Parliamentary Committees. Under Standing Orders, Select Committees
and their sub-Committees have power to “send for persons, papers and records” relevant to their terms of reference. In modern
times judges who have been asked to attend have done so voluntarily, subject to the well-established and long-standing rules and
conventions that prevent judges from commenting on certain matters.[7] Parliamentary Committees respect these rules and
conventions. The prohibited matters include; the merits of government policy, the merits of individual cases whether involving that
judge or other judges, or of particular serving judicial officers, politicians and other public figures, and the merits, meaning or likely
effect of provisions in prospective legislation.
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Internal accountability to “the judiciary”:

In the sense that their decisions are subject to appeal and other judges are responsible for the allocation of cases to them,
individual judges are accountable to senior judges or judges holding positions of responsibility. As for the conduct of judges, a
working group established by the Judges’ Council published a Guide to Judicial Conduct in October 2004.[8] This seeks to provide
guidance on matters such as; impartiality, integrity, competence and diligence, personal relationships and perceived bias and
activities outside the court.

The responsibilities of the Heads of Division, Presiding, Resident and Family Liaison and Chancery Supervision Judges, and judges
in charge of a particular jurisdiction, are designed to assist in the effective management of judicial work.[9] They must be
exercised with due regard to the importance of the need to respect the independence of individual judges in relation to the
decisions before them. This means, for example, that they cannot tell another judge how to decide a case. Decisions as to listing
and allocation are designed to ensure that cases are heard by an appropriate judge and that the available judiciary is fully and
effectively deployed within the resources provided by the executive branch of the state. It is to be observed, however, that one of
the guarantees of independence under Article 6 of the European Convention of Human Rights, reflecting underlying common law
principle, is that judges must be free from outside instructions or pressure from other members of the court or the judiciary. This
limits the extent and form of discipline to which a judge may be subjected.

Accountability to the public:

The formal processes of court proceedings provide a form of accountability to the public enabling scrutiny of the work of individual
judges. As a general rule court proceedings and the decisions of judges are made in public. Decisions must be reasoned, and are
subject to comment, often robust comment, by the media and other commentators. The quality of individual decisions is also
subject to control in the form of appeal to higher courts against alleged errors. This identification and correction of error by
appellate courts is also public and reasoned.

Complaints against the personal conduct of the judiciary (other than against decisions in proceedings) are handled by the Office
for Judicial Complaints. Ultimately a report is made to the Lord Chief Justice and Lord Chancellor. Complaints about the handling of
such complaints can be made to the Judicial Appointments and Conduct Ombudsman.

The limits of these forms of accountability and practices:

Reference has been made to the limits on what a judge may properly deal with in giving evidence to a Parliamentary Committee
and the fact that High Court Judges and above can only be removed by the Queen on an address from both Houses of Parliament.
Other judges can be removed for incapacity or misconduct pursuant to statutory powers.

When the Lord Chancellor was Head of the Judiciary he exercised the power to remove members of the circuit and district benches
alone. The changes in the nature of the office of Lord Chancellor in 2003 mean this is no longer appropriate and the CRA and the
Concordat provide he may only do so if the Lord Chief Justice agrees.[10] The Lord Chief Justice may only suspend a person from
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a judicial office if the requirements of section 108(4)-(7) are satisfied.

Judges of the High Court and the Court of Appeal court are also absolutely immune from personal civil liability in respect of any
judicial act done in the bona fide exercise of their office as a judge of that court.

The position of circuit and district judges who sit in courts of limited jurisdiction is different. They may be in certain circumstances
liable in tort for acts beyond their jurisdiction and to judicial review proceedings. The immunity extends to judicial acts undertaken
by officers of the courts but not to administrative acts by HMCS.

The reason for a judge’s immunity from civil suit is “so that he should be able to do his duty with complete independence and free
from fear”. It is not because the judge has any privilege to make mistakes or to do wrong. The appeal system deals with such
matters, and the criminal courts deal with criminal wrongdoing.[11]

The institutional accountability of the judiciary

Introduction:

There are clear links between the features of individual accountability and the question of institutional accountability.

It is important to distinguish the accountability of the judiciary as an institution from that of the courts as an institution and that of
HMCS. This is because of the responsibility of the Lord Chancellor for the resourcing of the courts. For example, if a lack of
resources means there are insufficient courts, court staff or judges and the result of this is delay, it is the Lord Chancellor and not
the judiciary who is responsible and accountable.

The responsibility of the judiciary for the deployment of judges, training, pastoral issues, part of the complaints and disciplinary
system, and the provision of an effective judicial system within the resources provided mean that it is legitimate for there to be
some form of accountability in respect of these matters. In respect of those matters on which the judiciary share responsibility
with the Lord Chancellor, it is legitimate for there to be a measure of “explanatory” accountability by the judiciary. The remainder
of this section considers existing forms of such accountability.

Accountability to the executive branch of the state:

The reasons precluding the accountability of individual judges to the executive apply equally to institutional accountability. In the
light of the dangers to judicial independence of direct accountability to the executive, it would appear that the primary forms of
accountability must either be to the legislature or to the public in the sense that the system is made amenable to and subjected to
scrutiny by civil society.[12]

Accountability to the legislative branch of the state:
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This takes a number of forms. The first is strictly a matter of control rather than accountability. Save where the issue is one of EU
law, Parliament may change the law by legislation reversing a decision or decisions concerning the interpretation of a statute or a
body of common law doctrine.

Judges also give evidence to legislative committees in a representative capacity. The basis for such invitations and the matters on
which judges should not give evidence are set out above, and more fully, in July 2006 Guidance produced by the Judicial Executive
Board (JEB).[13] The Guidance recognises that an individual judge might appear as a representative. It states that judges should

carefully consider whether they can answer questions about matters concerning the administration of justice which fall outside
their area of judicial responsibility or previous responsibility.

The boundaries of legitimate questioning reflect the need to protect the independence and impartiality of the judiciary.
Increasingly, committees are interested in hearing from a judicial witness who can give evidence in a representative capacity,
although there are also invitations to judges because of their experience. Senior judges including the Lord Chief Justice, the Master
of the Rolls, President of the Queen’s Bench Division, President of the Family Division, the lead judge in the Administrative Court,
the Judge Advocate General, and the Senior District Judge responsible for extradition have responded to invitations by
Parliamentary Committees and have given evidence in a representative capacity.

The giving of evidence pursuant to such invitations by representatives of the judiciary, including those responsible for a particular
jurisdiction, is a form of institutional “explanatory” accountability. The accountability is primarily to Parliament, but indirectly it is
also to the public. Select Committees can also be an appropriate forum for the Lord Chief Justice or other senior judges to explain
or state their views on aspects of the administration of justice that are of general interest or concern and upon which it is
appropriate for them to comment. The appearance of judges before Select Committees should, however, be a relatively rare, and
thus a significant event less the proper boundary between the judiciary and Parliament is crossed. Appearances by judges before
Parliamentary Committees should be a relatively rare and significant event. Such appearances must be truly necessary and
appropriate.

Accountability to the public and amenity to scrutiny by civil society:

Some of the forms of accountability discussed above can be seen as an indirect form of accountability to the public. This is so in
the case of the formal processes of court proceedings and the appellate process. These enable scrutiny of the outcomes of cases
and comment by the press, interested parties and commentators. In addition, there is also the giving of evidence to Parliamentary
Committees by representatives of the judiciary on occasions where this is truly necessary and appropriate.

Interviews and media briefings: The giving of interviews and subjecting oneself to questions by representatives of the press and
other media is certainly a form of accountability. From time to time, at any rate since Lord Taylor became LCJ in 1993, the holder
of that office has given occasional interviews and media briefings, as have other senior members of the judiciary.

The judiciary’s website: Much information about the judiciary is now available to the public on the judiciary’s website. It has
assisted in explaining and opening up the work of judges to public scrutiny. There are sections on ‘About the Judiciary’, containing
sections inter alia on ‘roles and types of jurisdiction’, ‘Judges and the Constitution’, ‘Conduct, complaints and appeals’, ‘Terms of
service’, and ‘Court dress’. The focus of the site is on accessibility and on matters which are considered to be of interest to the
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public.

Annual Reports: The annual reports on the operation of particular jurisdictions and the report that the Lord Chief Justice makes to
the Queen and Parliament are another and more direct form of accountability to the public.

Annual reports are made by the Civil and Criminal Divisions of the Court of Appeal, the Commercial and Admiralty Courts, and the
Technology and Construction Court, the regional reports by the Crown, County, Family and Magistrates Courts, and “overview”
reports by the Senior Presiding Judge on the Crown and County Courts, and by the President of the Family Division on the Family
Courts. There are also reports by the Judges’ Council by the Ethnic Minority Liaison Judges on the judiciary’s website, and the JSB
publishes an annual report which can be seen on its website. HMCS also publishes the annual Judicial Statistics.

Formal complaints about personal conduct and other complaints against judges will be considered by the Office for Judicial
Complaints (OJC) and the Judicial Appointments and Conduct Ombudsman (JACO). Both publish annual reports.

The court reports and Judicial Statistics provide a statistical analysis of the work and waiting times based on the figures provided
by HMCS. Many of them discuss significant developments and assessments of the implication of trends. The other reports referred
to, such as the Judicial Studies Board (JSB) annual report, also contain much valuable information. The reports are valuable tools
for external scrutiny of the system and are thus potentially another and more direct form of accountability to the public for the
administration of justice.

The court reports do not always clearly identify and separate the respective responsibilities of the department, HMCS, and the
judiciary and thus the respective areas for which each should be accountable. While this means that they are not purely tools for
the accountability of the judiciary, they do in part provide such accountability. They are important sources of information for the
public, for Parliamentarians, and for the government. They are also an important resource for the judiciary in that it is the detailed
information in reports which enable the judiciary to comment, for example in the Lord Chief Justice’s annual report, on matters
such as the condition of the court estate, staffing levels, and the provision and allocation of resources.

Summary

Individual judges are subject to a strong system of internal accountability in respect of legal errors and personal conduct, but
outside the judiciary these are often not understood in terms of accountability.

Individual judges are accountable to the public in the sense that in general their decisions are in public and are discussed, often
critically, in the media and by interest groups and sections of the public affected by them. The judiciary is similarly institutionally
accountable in respect of first instance and appellate decisions.

Neither individual judges nor the judiciary are, nor should they be, accountable to the executive branch of the state because that is
inimical to the judicial independence which is a necessary requirement for the discharge by judges of their core responsibility to
resolve disputes fairly and impartially. The Lord Chancellor’s role in the consideration of complaints and disciplinary proceedings
against judges is not inconsistent with this. The requirement that the Lord Chancellor and the Lord Chief Justice have to agree
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before a judge is removed or disciplined in some other way ensures that the independence of an individual judge is not improperly
infringed, either by the executive, or internally by another member of the judiciary.

Individual judges should not be accountable to Parliament for their decisions or for matters which fall outside their area of judicial
responsibility or previous responsibility, but may be invited to give evidence to Select Committees on the operation of the
jurisdictions for which they are responsible and in which they operate. The matters on which they should not answer questions are
set out in the Judicial Executive Board’s Guidance. Senior judges are accountable to Parliament through the procedure for removal
set out in the Act of Settlement, but there are no examples of dismissal being considered let alone exercised in modern times.
There are, however, a small number of examples of senior judges resigning following public discussion about their conduct,
including delay in delivering judgment.

When representatives of the senior judiciary and those responsible for particular jurisdictions give evidence to Select Committees
on aspects of the administration of justice that are of general interest or concern and upon which it is appropriate for them to
comment this can be seen as a form of institutional accountability to Parliament and through Parliament to the public. The
boundaries of legitimate questioning are indicated in the Guidance.

The annual reports on the operation of particular jurisdictions and that by the Lord Chief Justice to The Queen in Parliament are
valuable tools for external scrutiny of the system and are thus another form of accountability for the administration of justice.

[1] See e.g. Irvine Human Rights, Constitutional Law and the Development of the English Legal System (2003) 205; Shetreet,

Judges on Trial: A Study of the App 1. See e.g. Irvine Human Rights, Constitutional Law and the Development of the English Legal
System (2003) 205; Shetreet, Judges on Trial: A Study of the Appointment and Accountability of the English Judiciary (1976), 39-
41.

[2] Bogdanor, Parliament and the Judiciary: The Problem of Accountability, (Third Sunningdale Accountability Lecture 2006); Le
Sueur in Independence, Accountability and the Judiciary (BIICL 2006), eds Andeanas and Fairgrieve, 49-50.

[3] Robin Cooke, ‘Empowerment and Accountability: the Quest for Administrative Justice’ (1992) 18 Commonwealth Law Bulletin
1326.

[4] See the United Nations Basic Principles on the Independence of the Judiciary (1985), the European Charter on the Statute for

Judges, adopted by the Council of Europe in 1998, the Bangalore Principles of Judicial Conduct, 2002, the Commonwealth (Latimer
House), Principles on the Accountability of and the relationship between the Three Branches of Government, agreed by
Commonwealth Law Ministers and Heads of Government in 2003, and the Beijing Statement of Principles of the Independence of
the Judiciary.

[5] See for example, page 10 of the Latimer House Principles.

[6] There are currently discussions between the Lord Chancellor and the Lord Chief Justice about their respective responsibilities in
relation to HMCS.

http://www.niassembly.gov.uk/assem_exec/2007mandate/reports/report22_07_08R_vol2.htm (276 of 294)02/04/2008 16:04:03



Welcome to the Northern Ireland Assembly
[7] Guidance to judges agreed by the Judicial Executive Board in July 2006 is available on this website: www.judiciary.gov.uk.
[8] Available on the judiciary’s website: www.judiciary.gov.uk.

[9] See The Responsibilities of Resident Judges and Designated Civil and Family Judges (July 2004), esp. paragraphs 9, 10(a) and
11(a).

[10] Section 17(4) of the Courts Act 1971 and section 11(5) of the County Courts Act 1984, both as amended by paragraphs 68
and 164 of Schedule 4 to the CRA.

[11] Sirros v Moore [1975] 1 QB 118, 133, 148. See also Re McC [1985] AC 528.
[12] No public funds are entrusted directly to the judiciary as opposed to the Directorate for Judicial Offices for England and Wales.

[13] Available on the judiciary’s website: www.judiciary.gov.uk. ointment and Accountability of the English Judiciary (1976), 39-41.

Management of the Courts:
the Irish Experience

1. Background

Until the coming into operation of the Courts Service Act 1998, the arrangements for the management and administration of the
courts in Ireland had remained essentially unchanged since the Courts of Justice Act 1924, which provided the courts system of
the new State shortly after independence.[1] It could be said that the 1924 regime left a vacuum, in that no provision was made

for an independence administrative structure for the Courts (i.e. no Department such as the Lord Chancellor's Department). The
scheme implemented was that the Department of Justice managed the Courts and their funding apart from judicial salaries. Those
arrangements followed what is often loosely referred to as the “Ministry of Justice” model. Responsibility for the provision of
budgetary, staffing and other resources, and the management of those resources, rested with the Department of Justice, Equality
and Law Reform, as it is now known, through its Courts Division. As distinct from the allocation of business before the courts, the
Judiciary — although they might be consulted and make representations — had little input into the allocation of such resources or
the way in which they were deployed.

The extent of the Minister for Justice’s remit - and limits of the Judiciary’s — in this regard is best summed up by the provisions
which governed the management of the various offices of the High Court and staffing arrangements for the Superior Courts
generally. Senior management in the courts were “subject to the general direction of the Minister in regard to all matters of
general administration” and answered to the senior Judiciary (the Chief Justice in the case of the Supreme Courts and the
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President of the High Court in the case of that court) on matters relating to the conduct of the business of the court required by
law to be transacted before a judge.[2] The Minister for Justice, with the sanction of the Minister for Finance and after consultation

with the Chief Justice and the President of the High Court in relation to the offices of the Supreme Court and High Court
respectively, determined how many and what categories of court officers and ancillary staff would be deployed in the offices
concerned and, after similar consultation, how they were deployed.[3]

Concern about the deficiencies in the system was such that, by the mid-1990s, proposals for new machinery to administer the
courts had entered the agendas of successive governments.[4] The Working Group on a Courts Commission, chaired by The Hon.

Mrs Justice Denham, Judge of the Supreme Court, was established by the Minister for Justice in October 1995 to: -
1. “review:

(a) the operation of the Courts System, having regard to the level and quality of service provided to the public, staffing,
information technology, etc;

(b) the financing of the Courts system, including the current relationship between the Courts, the Department of Justice and the
Oireachtas in this regard; and

(c) any such aspect of the operation of the Courts system which the Group considers appropriate; and

2. in the light of the foregoing review, to consider the matter of the establishment of a Commission on the Management of the
Courts as an independent and permanent body which financial and management autonomy...”

and to report its recommendations to the Minister.

In the first report, published in 1996[5], the Working Group recommended the establishment as a matter of urgency under statute

of an independent and permanent body to manage a unified court system, supervised by a Board chaired by the Chief Justice or
the Chief Justice’s nominee, and composed, “in light of the constitutional parameters involved”[6], of a majority of judges of the

various jurisdictions, as well as representatives of the Department of Justice, each branch of the legal profession, court staff, court
users, business and the trade unions. Day to day operational responsibility would lie with a Chief Executive who would, in respect
only of the financial and administrative management of the Courts Service, be accountable to the Oireachtas (Legislature). These
recommendations led to the enactment of the Courts Service Act, 1998 in April of that year and the establishment of the Courts
Service, initially under transitional arrangements, and in November 1999 as a permanent agency. The courts administration model
in Ireland was thus recaste as an “independent agency” model, to which more detailed reference is made later.

2. The Judiciary and Judicial Independence
Management of the Judiciary has always been a matter for the Chief Justice, as leader of the Judiciary, and the Presidents of the

other court jurisdictions. In formal terms, however, the powers of management given by statute to the Chief Justice and the
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Presidents are quite limited, being confined essentially to allocation of business to and among judges. Quite apart from the
provisions of the Constitution guaranteeing the independence of the exercise of the judicial function,[7] the Courts Acts contain

express safeguards to ensure that the conduct of the business of their court is controlled by judges, and that officers of the court
observe the directions of the Judiciary while engaged on duties relating to the business of the court.[8]

Judges were understandably concerned about the separation of powers and the independence of the judiciary. After lengthy and
careful consideration the Working Group recommended that it would be appropriate for Judges to work alongside others on
matters relating to the administration and management of the Courts.

3. The Courts Service

3.1 Functions

The statutory mandate given to the Courts Service on its establishment emphasises the roles of that organisation as court
manager and service provider. Under section 5 of the Courts Service Act, 1998, the functions of the Service are to:

(a) manage the courts,

(b) provide support services for the judges,

(c) provide information on the courts system to the public,
(d) provide, manage and maintain court buildings, and

(e) provide facilities for users of the courts.

Powers ancillary to Courts Service’s functions include: -

%2 Acquire, hold and dispose of land

12 Enter into contracts

12 Make proposals to the minister in relation to — reform and development, the distribution of jurisdiction and business among the
courts and matters of procedure

12 Designate court venues
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The Service is a body corporate with perpetual succession and power to sue or be sued. The Service is subject to the legislation,
independent in the performance of its functions. The Board may establish such committees as it considers fit to advise it and must
notify the Minister of the establishment of committees, their functions and membership.[9]

A leading commentary on the administration of justice in Ireland has described this development as:

“a fundamental shift in the “philosophy” of the courts system, requiring it to take account of the concepts of quality, service and
competitiveness more associated heretofore with the private sector...there can be no doubt of move from “court system” to “court
service”.[10]

The functions previously exercised by the Minister under the Courts Acts in respect of court management and administrations were
transferred from the Minister to the new agency[11]. The Department of Justice, Equality and Law Reform retained responsibility

for securing the annual vote of funds from the Oireachtas. Some staff from the Department’s Courts Division were transferred to
the Service. The Department now oversees the vote and manages its relationship with the Judiciary and the Courts Service
through a slimmed down Courts Policy Division.

4. Functions of the Board

The Board considers and determines policy (operational policy for the Service) in relation to the Service, and oversees its
implementation by the Chief Executive Officer.[12]

4.2 Membership of the Board
Reflecting the Working Group’s recommendations, the Board consists of

. the Chief Justice for the time being or a judge of the Supreme Court nominated by the Chief Justice, as Chairperson
. the Presidents of the High, Circuit and District Courts
. ajudge nominated by the Chief Justice in “respect of his or her experience or expertise in a specific area of court business”

. ajudge from each of the courts aforementioned other than the court president, elected by the ordinary judges of the
courts concerned

. the Chief Executive

. a practising barrister nominated by the Bar Council

. a practising solicitor nominated Law Society

. a member of the staff of the Courts Service

. an officer of the Minister for Justice, Equality and Law Reform nominated by the Minister
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. a person nominated by the Minister to represent “consumers of the services provided by the courts”
. a person nominated by the Irish Congress of Trade Unions, and

. a person who, in the Minister’s opinion, “has relevant knowledge and experience in commerce, finance or administration
and who is nominated by the Minister after consultation with such bodies as the Minister considers are representative of
such interests in the State”

Members of the Judiciary, therefore, have 9 of the 17 places on the Board. It should be emphasised, however, that the Judiciary
has never found it necessary to rely on its majority, matters of policy being determined by the Board largely by consensus and in a
spirit of collaboration.

4.3 Term of Office of Members

The term of office for Board Members generally is 3 years. The Chief Justice, the President of each Court and the Chief Executive
Officer are ex-offico members of the Board.

4.4 Meetings of the Board

The Board meets as often as it considers necessary but must not meet less than once in every period of 3 months.[13]

5. Functions of the Chief Executive Officer

The Chief Executive manages and controls generally the staff, administration and business of the Service and such other functions
as may be conferred on him or her by or under the Act or by the Board. The Chief Executive is responsible to the Board for the
performance of his or her functions and the implementation of the Board’s policies. The Chief Executive provides to the Board such
information (including financial information) in relation to the performance of his or her functions as the Board may from time to
time require.[14]

The Chief Executive is the accounting officer for the appropriation accounts of the Service, and attends before Oireachtas
Committees including the Public Accounts Committee.[15]

6. Accountability

The Board must prepare and submit to the Minister an Annual Report each year. The Report must include information on the
performance of its functions. The Board must also supply to the Minister any information the Minister requests relating to its
functions. The Board is accountable to the public through the publication of its annual report.[16]
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In overseeing expenditure of resources allocated, the Courts Service Board is required to have regard to

. the resources available and the need to secure “the most beneficial, effective and efficient use of such resources”, and

. any policy or objective of the Government or a Minister of the Government insofar as it may affect or relate to the functions
of the Courts Service.[17]

Every 3 years the Board must prepare and submit to the Minister for approval a 3 year strategic plan. When approved, with or
without amendments, the Minister must lay a copy of the plan before both houses of the Oireachtas. Strategic plans shall —

(a) comprise the key objectives, outputs and related strategies (including use of resources) of the Service,
(b) be prepared in a form and manner in accordance with any directions issued from time to time by the Minister,
(c) have regard to the need to ensure the most beneficial, effective and efficient use of the resources of the Service, and

(d) have regard to the Government policy on bilingualism and, in particular, to the need to ensure that an adequate number of
staff are competent in the Irish language so as to be able to provide service through Irish as well as English.[18]

7. Role of the Minister for Justice, Equality & Law Reform

The Minister for Justice, Equality and Law Reform is politically accountable for the Service. Funding is negotiated through the
Department of Justice, Equality and Law Reform. The Service has its budget voted directly by Dail Eireann.

8. The Courts Service and the Judiciary

The 1998 Act contains provisions designed to ensure that the new arrangements did not permit either the Executive or the
Legislature to encroach on matters that are appropriately the preserve of the judicial function. Section 9 provides:

“No function conferred on or power vested in the Service, the Board or the Chief Executive, under this Act shall be exercised so as
to interfere with the conduct of that part of the business of the courts required by law to be transacted by or before one or more
judges or to impugn the independence of—

(a) a judge in the performance of his or her judicial functions,

or
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(b) person other than a judge in the performance of limited functions of a judicial nature conferred on that person by law.”

While the Chief Executive Officer may be called upon by a committee of the Oireachtas (Legislature) to “give account for the
general administration” of the Courts Service, that obligation is qualified in that the CEO cannot be requested to give account for
any matter relating to—

(a) the exercise by a judge of his or her judicial functions
or
(b) the exercise by a person other than a judge of limited jurisdiction of a judicial nature

including a matter which is, has been or may at a future time be the subject of proceedings before a court in the State. Where the
CEO is of the opinion that a matter falls within these categories, he or she must inform the committee giving reasons and, should
the committee not withdraw the request, the CEO or the committee chairperson may apply to the High Court for a ruling on
whether the matter is excluded from inquiry. If the High Court does so determine, the Committee must withdraw the request. If
the High Court determines that it is not a matter falling within the area of judicial functions, the CEO must attend before the
committee to give account for it.[19]

9. Funding and Staffing

The Bulk of funding for the Service is provided by the State. The Budget for 2007 is € 131m. The Service employs 1100 staff. The
Service may only employ such number of staff as are approved by the Minister with the consent of the Minister of Finance.[20]

The Service manages funds in a trustee capacity totalling € 1.062bn. Fees collected annually amount to € 32m.

A Judicial Support Unit within the Courts Service provides a “one stop shop” in delivering on the agency’s mandate to provide
support services for judges, and the Courts Service also provides staffing and support to bodies such as the Judicial Appointments
Advisory Board, the Judicial Studies Institute and the three Courts Rules Committees, all of which are independent of the Courts
Service.

10. Obtaining and allocating resources

In common with other jurisdictions, the courts are largely dependent for funding and other resourcing on the other branches of
Government. While judicial salaries are met from the Central Fund, the bulk of the Courts Service’s funding is secured by means of
the annual vote of funds by the Oireachtas referred to earlier.

By contrast with the position in England and Wales, the courts in Ireland are not required to recover the full economic cost of their
operations from court fees revenue, nor indeed could they be, given the limits set by case-law on the extent to which court fees
may be imposed in light of the constitutionally guaranteed right of access to the courts.
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Judges actively participate in the decisions on allocation of resources, both through their membership on the Board and through
membership of committees and project boards, such as the Finance, Audit, Investment (the latter of which oversees investment
policy in relation to the €1 billion in funds of beneficiaries managed by the courts), Family Law Committee and Buildings
Committees and project boards such as for the new Criminal Courts Complex and ICT projects.

11. Reform

The 1998 Act gave to the Courts Service an advisory role not previously enjoyed by the court administration. The Courts Service is
empowered to “make proposals to the Minister in relation to the distribution of jurisdiction and business among the courts and
matters of procedure”.[21] The Service prepares proposals for amendments to primary legislation and court rules to modernise

and reform court procedure. It provides a vehicle through which the Judiciary may have input into court reform without
encroaching on the boundary between competencies of the Judiciary and the Executive.

12. Conclusion

The Irish courts governance model combines a strong combination of judicial and non judicial involvement in the setting of policy
on the management and administration of the courts. The effective resourcing of the courts depends heavily on a successful
partnership with the Executive (The Department of Justice, Equality and Law Reform). The partnership, as it has evolved in Ireland
since 1998, has, it is fair to say, worked very well.

7th December 2007

[1] The jurisdictional arrangements established by the 1924 Act were substantially replicated on the reconstituting of the courts by
the Courts (Establishment and Constitution) Act 1961

[2] Par.7, Eighth Schedule, Courts (Supplemental Provisions) Act, 1961
[3] Par. 22, Eighth Schedule, Courts (Supplemental Provisions) Act, 1961

[4] The “Programme for a Partnership Government” announced in 1993 by the Fianna Fail-Labour Government of that year had

included provision for the establishment of a Judicial Commission to examine and make recommendations on overall management
of the courts and the streamlining of court services, the fixing of the courts’ budget and court charges, and the review and reform
of court practice. The Fine Gael-Labour-Democratic Left Coalition Government which succeeded to office in December 1994, in its
Programme “A Government of Renewal”, envisaged the establishment of an independent management authority for the courts.

[5] The working Group published a series of six reports between 1996 and November 1998 on various aspects of the
administration of justice.
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[6] Working Group on a Courts Commission , First Report “Management And Financing of The Courts”, April, 1996, page 46.
[7] See Articles 6 and 34-37 of the Constitution: see Buckley v Attorney General [1950] IR 67.

[8] Section 65, Court Officers Act, 1926, carried over in its effect by section 48, Courts (Supplemental Provisions) Act 1961.
[9] Section 15, Courts Service Act, 1998

[10] Byrne, Raymond and J. Paul, McCutcheon, The Irish Legal System (4th ed.), (Dublin: Butterworths, 2001), at page 156
[11] Section 29, Courts Service Act, 1998.

[12] Section 13(1), Courts Service Act, 1998.

[13] Section 14, Courts Service Act, 1998

[14] Section 20, Courts Service Act, 1998

[15] Sections 19 & 20, Courts Service Act, 1998.

[16] Section 8, Courts Service Act, 1998.

[17] Section 13(2), Courts Service Act, 1998.

[18] Section 7, Courts Service Act, 1998.

[19] Section 21, Courts Service Act, 1998.

[20] Section 23, Courts Service Act, 1998.

[21] Section 6(F), Courts Service Act, 1998.

Appendix 1
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1. Court User Groups

The Courts Service is committed to providing a high quality customer focussed service for persons using the courts. As part of our
Customer Service Action Plan user groups have been established to assist us develop a customer centred approach to service
delivery. User Groups have been set up in Dublin and in the regions.

1.1. Purpose of Groups
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These groups help ensure that the views and suggestions of those intimately involved in the courts system are taken into
consideration in the development and operation of policy and initiatives. Such groups assist greatly in improving the efficiency and
effectiveness of the system. They also provide a useful forum for the exchange of ideas and help in making users aware of each
others needs and concerns.

1.2. Membership

The members of the court user groups are persons representing organisations and others who use the courts or court offices.
These include representatives from professional bodies such as the Law Society of Ireland, the Bar Council, the Dublin Solicitors’
Bar Association, the Family Lawyers’ Association, the Office of the Director of Corporate Enforcement, the Consultative Committee
of Accounting Bodies in Ireland, the Institute of Chartered Accountants in Ireland, the Prisons Service, the Garda Siochana, the
Probation & Welfare Service, the Legal Aid Board, the Office of the Director of Public Prosecutions, the Chief Prosecutions’
Solicitors’ Office, the Chief State Solicitors’ Office, Law Agencies, Victim Support organisations and various other advocacy groups
such as Women'’s Aid and Amen.

1.3. National Groups
There are six Dublin based user groups which meet at least 3 times per year as follows:

. Criminal cross jurisdiction User Group forum

. Civil cross jurisdiction User Group forum

. Circuit Criminal Court User Group

. Central Criminal Court User Group

. Family Law Court User Group for the Circuit & High Courts

. Dublin Metropolitan District Court User Groups which include the Children Court, Family Law Court, Criminal Court and
Traffic Court.

There are also user groups specific to particular areas of the courts such as the Insolvency User Group and the Probate User Group.

1.4. Regional & Local Groups

There are also cross jurisdictional user groups for each county which are managed by the local Regional Offices. These user
groups include representatives from the local practicing Barristers, Solicitors, Probation & Welfare Service, An Garda Siochana,
Prisons, Legal Aid Board, Victim Support organisations and advocacy groups. The provincial groups meet at least once a year and

deal with general issues of interest and concern. When specific local projects are being undertaken the user groups meet as and
when the need arises.
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In addition to being excellent mechanisms for delivering good customer service, user groups also provide a very useful means of
testing the tolerance of a user group for proposed changes e.g. new methods of service delivery, and for communicating informally
with the bodies they represent. The experience of the Irish Courts Service has been that the longer a user group has been in
existence the more useful it becomes. A level of mutual trust builds up over the passage of time, not only between the Courts
Service and the users but also among the various external members

2. Customer Service Annual Forum

In addition to the Court User Groups, the Courts Service hosts an annual forum for all users of the Courts Service. This meeting is
a forum for the Courts Service to consult with the following organisations:

. AdVIC

. An Garda Siochana

. Ballymun Community Law Centre

. Bar Councll

. Bar Councll

. Bridewell Garda Station

. CCABI, Institute of Chartered Accountants in Ireland
. Chief Prosecution Solicitor

. Chief State Solicitor

. Child Care Directorate

. Citizens’ Information Centres

. CLRG (company law review group)

. Commission for Victims of Crime

. Companies Registration Office

. Competition Authority

. Coroners Society of Ireland & Medical Bureau of Road Safety
. Court Support Service

. Crime Victims Helpline

. Dept. of JE&LR

. Dublin Solicitors’ Bar Association

. Family Lawyers Assoc
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. FLAC (free legal advice centre)

. HSE

. Immigrant Council of Ireland

. Law Reform Commission

. Law Society

. Legal Aid Board

. MABS (money advice & budget services)
. National Crime Council

. National Network of Women’s Refuges & Support Services
. Northside Community Law Centre

. Office of the Director of Corporate Enforcement
. Office of the Min. for Children

. Personal Injuries Assessment Board

. Prisons Service

. Probation and Welfare Service

. Rape Crisis Network

. Revenue Commissioners Solicitor

. Revenue Solicitors Office

. Special Residential Services Board

. Women'’s Aid

. Youth Justice Service (DJELR)

This annual event provides the Courts Service with an opportunity to inform user organisations of proposed new developments.
They also allow the Service to obtain feedback from these organisations on future plans and proposals, and on past performance.
The presentations to the 2007 meeting of the forum dealt with such issues as the Courts Service capital development programme,
the new Criminal Court Complex, an on-line search facility for the High Court case tracking system, e-small claims and
developments in the Courts Service website. The fourth annual forum will take place in the Hilary Term of 2008 (January to March
2008).

Assembly and Executive Review Committee Inquiry
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into The Devolution of Policing and Justice Matters
Prosecutions: Independence And Accountability

Introduction

1. This short paper addresses issues which the Committee has been considering in relation to prosecutions. The future
arrangements for prosecution under the new devolved arrangements significantly change the relationship between the Public
Prosecution Service for NI (PPS) and the Attorney General by underpinning the independence of the Director of Public Prosecutions
for Northern Ireland (DPP). In the light of this change, the Committee raises the question of the relationship between the PPS and
the Assembly.

2. By way of introduction, it may be noted that although the changes to be introduced in Northern Ireland are a considerable
departure from the model that has existed hitherto in the United Kingdom, the nature of the Attorney General’s role has been the
subject of considerable debate in England and Wales in recent years. This led the Government to publish in July 2007 a
Consultation Paper on the Role of the Attorney General which sets out various options for reform of the role of the Attorney
General. One of the options is whether changes should be made to the role of the Attorney General in relation to criminal
proceedings including the role of superintending the prosecuting authorities.

The New Arrangements for Northern Ireland

3. As explained in the Government’s Consultation Paper, Devolving Policing and Justice in Northern Ireland, the current position in
Northern Ireland is that one person, the Attorney General, holds two posts: Attorney General for England and Wales and Attorney
General for Northern Ireland. The DPP as head of the PPS is subject to the superintendence and direction of the Attorney General
and is accountable to the Attorney for the performance of his functions. The Attorney is in turn answerable to Parliament for the
PPS.

4. Under the new arrangements the Attorney General for England and Wales will no longer be the Attorney General for Northern
Ireland and the First Minister and deputy First Minister must appoint the Attorney General for Northern Ireland. The functions that
the current Attorney General exercises relating to Northern Ireland which are excepted and not devolved will be the responsibility
of the Advocate General for Northern Ireland who will be the Attorney General for England and Wales.

5. The DPP’s relationship with both the new Attorney General for Northern Ireland and the Advocate General for Northern Ireland
will change. Section 42 (1) of the Justice (NI) Act 2002 (the 2002 Act) states that the functions of the Director shall be exercised
independently of any other person. The section goes on to prescribe a different relationship between the Director and the Attorney
General for Northern Ireland — one of consultation rather than superintendence. Section 42(2) provides that the Director must
consult the Attorney General for Northern Ireland and the Advocate General (a) before issuing or making alterations to a code
under section 37 (Code for Prosecutors), and (b) before preparing his annual report. Section 42(3) provides that the Attorney
General and the Director may (from time to time) consult each other on any matter for which the Attorney General for Northern
Ireland is accountable to the Assembly. Section 42(4) provides for a similar relationship regarding the matters for which the
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Advocate General is responsible to Parliament.

The Changed Relationship between the Attorney General and the DPP

6. To understand the context of the changed relationship between the Attorney General and the DPP one has to turn to the
Criminal Justice Review which originally proposed the changes that have been enacted in the 2002 Act. The Review considered
that in the particular circumstances of Northern Ireland the independence of the prosecution process from political pressure should
be strengthened, by ensuring that the relationship between the Attorney General and head of the Prosecution Service, while
containing elements of oversight, is consultative and not supervisory. In other words:

...[T]here should be no power for the Attorney General to direct the prosecutor, whether in individual cases or on policy matters.
(para 4.162)

7. The Review stated that it was attracted to aspects of the model in the Republic of Ireland. There section 2(5) of the Prosecution
of Offences Act 1974 states in similar terms to section 42(1) of the 2002 Act that the DPP shall be independent in the performance
of his or her functions. The relationship between the DPP and the Attorney General is also expressed in similar terms to section 42
(3) of the 2002 Act. Section 2(6) provides that the Attorney and the Director shall consult each other from time to time in relation
to matters pertaining to the functions of the Director. In his book, The Attorney General, Politics and the Public Interest, Edwards
records that in the explanatory memorandum issued by the Department of the Prime Minister of Ireland in making public the terms
of the Prosecution of Offences Bill, it was envisaged that the provision for consultation would not confer on the Attorney General
any right to give directions to the Director as to how he will perform his functions in relation to particular cases or generally.
Edwards concludes that the DPP in the Republic of Ireland is not accountable to the Attorney General.

8. It may useful at this point to draw upon a distinction made by the Criminal Justice Review between accountability in the
subordinate/obedient sense and accountability in the explanatory/answerability which was identified in research undertaken for the
Review. The DPP will no longer be accountable to the Attorney General in the subordinate/obedient sense. The logic of the
consultative relationship would seem to require that the Attorney General will no longer be able to make decisions in relation to
prosecution and the section 41 of the 2002 Act transfers a number of decision making functions to the DPP. But it is clear that the
Attorney General will still have certain functions in relation to prosecution which the Review described as ‘elements of oversight'.
For example, as mentioned above, the DPP must consult the Attorney General before preparing his or her annual report and
before issuing or making alterations to the Code for Prosecutors. Although the Attorney General has no power to give directions on
these matters, the fact that the DPP must consult on them could be characterized as accountability in the explanatory/
answerability sense. In addition, the Review recommended that the Criminal Justice Inspectorate be under a duty to inspect the
work of the PPS and report to the Attorney General on this. Section 47 of the 2002 Act enables inspections to take place after
consultation with the Attorney General and this work must be reported to the Attorney General.

The Relationship between the PPS and the Assembly

9. It is suggested that it may be useful to distinguish between three different functions relating to the work of the PPS and the
DDP — the general work of the Service, prosecution policy and individual prosecution decisions. The Criminal Justice Review
recommended that the head of the prosecution service should be accountable to the appropriate Assembly Committee for financial

http://www.niassembly.gov.uk/assem_exec/2007mandate/reports/report22_07_08R_vol2.htm (291 of 294)02/04/2008 16:04:03



Welcome to the Northern Ireland Assembly

and administrative matters relating to the running of the service. Section 30(11) of the Justice Act provides that the Director may
not be required in any proceedings of the Assembly to answer any question or produce any document relating to a matter other
than the finances and administration of the Service. This implies that the DPP may be required to account directly to the Assembly
for matters of finance and administration. A parallel may be drawn here with the Republic of Ireland where legislation provides
that the Committee of Public Accounts may in respect of the DPP and his officers direct their attendance to answer questions on
matters relating to ‘the general administration of the office’.[1]

10. It is also clear that it is envisaged that the Assembly will have a role in relation to the work of the PPS through the Attorney
General. This will have to be set out clearly in standing orders. The Criminal Justice Review considered that the Attorney General
would be answerable to the Assembly for the work of the prosecution service in general terms. This contrasts with the position in
the Republic of Ireland where it appears that the Attorney General is not personally answerable to parliament for the way he
discharges his functions. Section 25(1) of the 2002 Act provides that the Attorney General may participate in the proceedings of
the Assembly to the extent permitted by its standing orders. Section 25(3) provides that the Attorney General may, in any
proceedings of the Assembly, decline to answer any question or produce any document relating to the operation of the system of
prosecution of offences in any particular case if he considers that answering the question or producing the document might
prejudice criminal proceedings in that case or would be otherwise against the public interest. It would seem to be implicit in these
provisions that standing orders may require the Attorney General to answer questions on the general work of the PPS, not related
to a specific case. This is borne out further by section 42(3) which provides that the Attorney General and the DPP may consult
each other on any matter for which the Attorney General is accountable to the Assembly. Section 42(6) in addition provides that
the Attorney General must lay a copy of each annual report of the PPS before the Assembly.

11. It may seem anomalous that the Attorney General should be ‘accountable’ for the general work of the PPS when the Attorney
General is not responsible for the work of the PPS. The Criminal Justice Inspectorate in its report on the Public Prosecution Service
considered that the new arrangements whereby the PPS will be a non-Ministerial Department funded from the Northern Ireland
block grant with an Attorney General unable to provide a line of accountability may perpetuate some of the difficulties it identified
in the current arrangements whereby there is a disjunction between one Department (the NIO) being responsible for funding while
not being able to engage in a normal dialogue about performance which would routinely take place between a funding department
and a publicly funded body. The importance of the PPS, in its view, required that it be accountable through its funding body for
the delivery of a high quality service. It considered that it was beyond its remit to recommend a specific structure but thought that
an arrangement was possible which would provide the necessary accountability while preserving the independence of decision
making.

12. Turning to questions of prosecution policy, the Criminal Justice Review considered that the Attorney General should not be
able to direct the DPP on any matter of policy and this is carried through into the 2002 Act by the consultative nature of the
relationship. However, as noted above, the DPP must consult the Attorney General before issuing or making alterations to the
Code for Prosecutors which gives guidance on general principles to be applied when making prosecution decisions. This suggests
that prosecution policy is not an issue which is the exclusive concern of the PPS. The recent Consultation Paper on the Role of the
Attorney General in England and Wales states that the Government has a legitimate interest in overall prosecution policy and takes
as an example the role of the Attorney General for England and Wales in ensuring that prosecutors give greater priority to certain
categories of cases such as street crime, rape, counter-terrorism, animal rights extremism and tackling radicalism (para 3.19). It is
suggested that under the new arrangements in Northern Ireland the Attorney General could continue to have a role of bringing
policy matters of concern to the Northern Ireland Executive and Assembly to the attention of the PPS through the consultative
mechanism.
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13. Finally, there is the question of individual decisions. The consultative nature of the relationship precludes the Attorney General
from exercising any power of direction over individual prosecution decisions. A further question is whether the Assembly may have
a legitimate interest in being provided with an explanation for individual decisions in certain, perhaps high profile cases. As noted,
section 25(3) enables the Attorney General to decline to answer any question in any particular case which may prejudice the
proceedings or be against the public interest. But the 2002 Act does not appear to preclude the Attorney General from answering
questions in individual cases subject to these exceptions. The Criminal Justice Review considered that it may be that the
prosecutor and the Attorney General would conclude that in no circumstances should they be expected to answer such questions
but it did not think that this should be ruled out for all time. Its approach was to stand firm against the DPP being accountable in
the subordinate/obedient sense for individual decisions but to encourage explanatory mechanisms where it was possible to do so.

14. It may be thought anomalous that the Attorney General should be asked to explain decisions which he has not taken and is
not responsible for. Under the existing arrangements, however, in recent times Attorneys seeking to explain prosecution decisions
to Parliament have made it clear that they did not direct such decisions and that they were made independently by the DPP.
Alternatively, it may be thought more appropriate for the Director of Public Prosecutions to explain his own decisions directly to the
public where there is a request for reasons and it is possible to do so. This would be consistent with the present Code for
Prosecutors which states that where a request for reasons is made the PPS will consider what information may reasonably be
given. This is a difficult area that will have to be worked out between the First Minister, the deputy First Minister, the Attorney
General and DPP and within the consultative relationship between the Attorney General and the DPP.

Conclusion

15. In its review of other jurisdictions the Criminal Justice Review concluded that there were discernible trends in the direction of
independence of prosecution decision making from political influence (in other words away from accountability in the subordinate/
obedient sense) but that there was also a discernible trend in the direction of enhancing transparency through ‘explanatory’
mechanisms. In proposing a changed relationship between the Attorney General and the DPP under devolved arrangements, the
Criminal Justice Review was attempting to balance prosecutorial independence and political accountability along these lines. A
recent study co-authored by this commentator has argued that the arrangements for Northern Ireland are more in line with
international standards than those that currently operate in the rest of the United Kingdom. It is one thing, however, to prescribe a
model for the future; it is quite another to make it work effectively. The 2002 Act has set the framework for the arrangements but
there will need to be a shared understanding of what is required by the DPP, the Attorney General, the First Minister and deputy
First Minister and the Assembly in order to make the new arrangements work.

Professor John Jackson

Queen’s University Belfast
December 2007
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[1] See Committees of the Houses of the Oireachtas (Compellability, Privileges and Immunities of Witnesses) Act 1997.
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